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Alonzo H. Tuttle 


For a great many persons Alonzo H. Tuttle and The Ohio 
State University College of Law have been so intimately asso- 
ciated that whenever they thought of one they thought also of 
the other. In conversation with alumni, faculty members could 
anticipate the friendly inquiry, “How is Professor Tuttle?” 
This interest in him, prompted by a sense of appreciation, is an 
effective indication of the contribution which he made during his 
thirty-two years as a member of the faculty of the College of 
Law. 

He became a professor in the College of Law in 1908 after 
spending several years as a teacher of History and Political 
Science. His familiarity with these related areas of study gave 
breadth and depth to his perspective on law. This was apparent 
in his handling of any legal subject but perhaps it was clearest 
in his favorite course, Constitutional Law. His great fund of 
information did not tend to make his thinking or his teaching 
dogmatic. On the contrary few persons could equal his capacity 
for objective appraisal. This quality was reflected in his teach- 
ing so that he was exceptionally successful in getting students 
to think for themselves, and by their own thinking to come to 
their own, not necessarily his, conclusions. 

As a teacher he was at his best when dealing with a small 
group of students. Fortunately he was able to continue his 
seminar in Constitutional Law even though poor health forced 
him to give up most of his teaching in recent years. Last sum- 
mer at his own request he was made professor emeritus and 
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relieved of all teaching duties. Even in retirement law students 
and the law school as an institution were his major interest. 
He asked for an increase in the number of first year students 
assigned to him for general advice, and as a member of the 
library committee, he continued his work in guiding the growth 
of the law library. He was at his office in the law school almost 
daily until a few days before his death on November 23. It is 
a satisfaction to think of him as enjoying an active part in the 
program of the school as long as he lived. 

For many years Professor Tuttle was secretary of the 
College of Law and from 1926 to 1928 he was acting dean. 
Early in his career he served one term in the Ohio Senate and 
during the world war he held a responsible position in Wash- 
ington with the Quartermaster Corps. However, it is not 
possible to give an accurate impression of Professor Tuttle’s 
contribution by merely recounting his achievements as a teacher 
and listing the offices which he occupied as a distinguished 
public servant. To those who knew him well his capacity for 


friendship was probably his most outstanding quality. A delight- 
ful companion and a brilliant conversationalist, he enjoyed his 
association with other persons as thoroughly as they enjoyed 
him. He followed the lives of his friends with an active interest 
which made their pleasures and their disappointments a real 
part of his experience. He will be remembered as an excellent 
teacher and a wise, warm-hearted friend. 





The University and the Legal 
Profession* 


Roscoz Pounpf 


Chief Justice W eygandt, introducing Dean Pound: 

Since tradition demands that everything uttered on an 
occasion such as this be reduced to permanent form for preserva- 
tion in what I once heard a Washington taxicab driver designate 
as the “arshives,” I read. 

As Chief Justice of my state’s court’ of dernier resort, I 
accept as an honor the invitation to participate in the program 
incident to the inauguration of a former member of that high 
tribunal as the seventh president of one of those mighty insti- 
tutions now carrying the burden of our great experiment known 
as universal education. 

In discharging my pleasant duty of presenting the first 
speaker, it may not be inconsistent with the proprieties for me 
to observe that in the colonies during the mid-eighteenth cen- 
tury lawyers apparently were of little importance. To be a 
lawyer was to incur social ostracism. In Connecticut they were 
included in the discriminatory legislation of that day, and were 
classed with keepers of brothels. Rhode Island excluded them 
from membership in the legislature. In 1730 the number 
allowed to practice in the courts of New York was limited to 
eight, although there were thirty practicing in that city—many 
of extremely bad reputation. However, during the latter part 
of that century their rise was rapid and was due probably to the 
development of business on a larger, intercolonial scale, and 
to the increased number of legal problems incident to the 
approach of the Revolutionary War. By the time the early 
years of the nineteenth century were reached the law opened 


*Address given in the University Chapel, October 24, 1940, during the 
ceremonies of inauguration of President Bevis. The introductory remarks 
are by Chief Justice Carl V. Weygandt of the Supreme Court of Ohio. 

+ Dean Emeritus of the Harvard Law School. 
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the surest way to reputation, influence and power, and it was 
during this period in 1817 that Harvard Law School was 
founded. Immediately thereafter the pulpit began to give way 
to the bar, and the teaching of brimstone was partially super- 
seded by the teaching of Blackstone. Thus was developed the 
art of saying the ungracious thing in a gracious manner. 

I am told that the early graduates of Harvard Law School 
were responsible for the then ultra-modern negative pregnant 
known as the itemization of services rendered by the lawyer to 
his client. One of those early graduates, I am told, billed his 
client in the following manner: “At home with my family 
thinking, studying and scheming as to the manner and method 
of avoiding your tax assessment, $5.00.” 

But generation after generation of Harvard Law School 
graduates have made contributions of the highest order to our 
national progress, and the school itself has been ever vigilant 
and zealous in elevating the practice of the great profession of 
the law. 

It is sufficient to say that the distinguished gentleman to 
address us at this time was for many years the dean of the 
Harvard Law School and still is an active member of its faculty. 
We welcome to Ohio this lawyer, scholar, educator and author, 
Dean Roscoe Pound, whose subject is “The University and the 
Legal Profession.” 


THE UNIVERSITY AND THE LEGAL PROFESSION 


The relation of the University to the legal profession must 
be approached by way of the relation of the University to the 
law as well as by way of its relation to law teaching. Law, law 
teaching, and the legal profession are three things which have 
grown up together. The University can do more for the law 
than merely teach it in the grand style. The law school of a 
state university can do much of the work of a ministry of justice 
for the state by the study of the problems of administering 
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justice in the jurisdiction and its ability to bring to bear upon 
them its resources in the learning and research of its teachers 
in the social sciences in addition to the learning and experience 
and training in research of its faculty of law. It can do more 
for law teaching than merely impart a sound professional train- 
ing. It can train lawyers who will not only be competent ad- 
visers useful to their clients and helpful to the courts, it can 
train lawyers who as legislators, as critics of public affairs, and 
as intelligent guides to public opinion in a polity like ours, in 
which political questions are so often legal and so many legal 
questions are political, will be public spirited and useful citizens. 
It can do more for the profession than what I have pointed out 
as its task for the law and for law teaching. It can develop the 
professional spirit in those who go to the practice of law from 
its teaching and thus foster what is not the least feature of an 
effective administration of justice according to law. 

Plato tells us that, of all kinds of knowledge, the knowledge 
of good laws may do most for the learner. A deep study of 
the science of law, he adds, may do more than all other writing 
to give soundness to our judgment and stability to the state. 
Indeed, he goes so far as to claim for it that it will confirm and 
advance the good in their goodness and reclaim the bad, except 
that incorrigible remnant for whom he conceives there is no 
help short of the gallows. It is true that this high estimate of 
the study of law has two presuppositions that must give us 
pause. For one thing, the philosopher was thinking and writing 
of study of an ideal body of laws devised for an ideal social and 
political order, not of study of the code of legal precepts that 
happens to obtain at a given time in a given state. For another 
thing, he writes under the influence of the Socratic identification 
of wickedness with ignorance and the belief that when men are 
well informed as to the right they will not go wrong. Thus it 
might be questioned whether the study of law in a professional 
school is the same thing as that study of laws which Plato com- 
mends so highly. Also it is not so clear to us today that we may 








6 LAW JOURNAL — DECEMBER, 1940 


combat evil with mere learning. With full allowance for this 
last consideration, however, we still have warrant for high 
claims for study of the science of law. 

But, some one will say, is it a science of law that you study 
in the professional school of today? You study the Anglo- 
American common law. You study that common law in its 
practical application as set forth in the reported decisions of the 
courts. You investigate, not the principles of justice nor the 
ideal of the social and legal order, but the recorded experiences 
of the administration of justice among English-speaking 
peoples. You study these materials in order to train lawyers 
for the practice of their profession. How are these things to 
achieve even a large measure of what Plato expected from the 
science of law? 

Plato called for knowledge of good laws and for deep study 
of the science of law. We set up law schools to teach “law.” 
But are these the same? Does “law” include “good laws”? 
Does the teaching of “law” involve deep study of the science 
of law? What is “law”? 

To the lay mind the answer is simple: Law is an aggregate 
of laws, and laws are rules. Law is the whole body of legal 
precepts that obtain in the time and place. Indeed, some jurists 
have acceded to this lay view of the matter, and the analytical 
school, which was conspicuous in England and America in the 
last century, took this for its fundamental position. It held that 
lawyers were concerned only with the precepts which the state 
established, or which the state recognized and enforced through 
its tribunals. With the goodness or badness of these precepts 
lawyers had nothing to do. Nor was the science of law to go 
beyond an ordering and systematizing of these precepts. If this 
is the sound theory of law, and the true conception of the science 
of law, certainly it is not the good law and the science of law 
of which Plato wrote. Moreover, if such is to be our conception, 
we may well inquire whether there is much warrant for an 
academic school of law. We may well ask whether the aggregate 
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of legal precepts applied for the time being in the particular 
place needs to be taught academically—whether it is not the 
best and the simplest course to learn them in the office of the 
practitioner, as was formerly the custom. We may well ask, 
even if it be thought that these precepts may be taught best in a 
school, whether it is worth while to devote large endowments 
and set up expensive university schools to teach a set of precents 
that may be repealed by the next legislature. 

In truth, the matter is by no means as simple as the common 
sense of the layman or the dogmatism of the analytical jurist 
make it appear. There is much more in law than a mere aggre- 
gate of legal precepts. Legal precepts are something much 
more complicated than the baseball rules or the football rules, 
or the constitutions and by-laws of clubs and fraternal orders, 
or the army regulations, or even than the municipal penal 
ordinances. Good laws in the sense of ideals are a large element 
in the apparatus by which causes are decided every day in the 
tribunals, and the science of law must take account of this 
element if it is to give us a true picture of the legal precepts 
that obtain for the moment. Likewise the science of law must 
do more than arrange and systematize those precepts. It must 
investigate the way they are given shape and are eked out and 
are developed with reference to ideals and by means of a 
juristic and judicial technique. It must investigate the means 
by which abstract formulas are made into living instruments 
of justice in their interpretation and application. Such a science 
of law may indeed give soundness to our judgment and stability 
to the state. It is no less a science that is taught in the American 
law school. 

Three elements go to make up the law. The first element 
is legal precepts, the element to which Bentham referred when 
he said that law was an aggregate of laws. The second element 
is a traditional technique of deciding cases; a technique of 
finding the grounds of decision in legislation supplemented by 
traditional legal materials, or, in the absence of legislation, on 
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the basis of traditional materials alone; a technique of develop- 
ing and applying legal precepts whereby those precepts are 
supplemented, extended, restricted, and thus adapted to the 
administration of justice. The third element is a body of ideas 
as to the end or purpose of law and as to what legal precepts 
ought to be in view thereof, an ideal picture of the social order 
with consequent pictures of the details of the legal ordering of 
society, with reference to which legal precepts and the tradi- 
tional technique of decision are developed and applied and are 
continually given new shape or new content or new application 
in the changing circumstances of life. 

No one questions that legal precepts are law. But if we 
mean by law that body of materials by means of which the courts 
decide the controversies that come before them, legal precepts 
are not all of the law. Indeed, it is impossible for them to be 
all of the law. Human wisdom does not suffice to provide a 
complete and perfect body of precepts for which no supplement 
and no gloss will be needed, and in which every human contro- 
versy can find its exact preappointed solution. No matter what 
the legal precepts may be for the time being, no matter what 
the last legislature may have prescribed or the justices of the 
highest appellate tribunal may have announced in the last lot 
of opinions handed down, interpretations and distinctions and 
analogical extensions and logical inferences and equitable appli- 
cations will be called for by the infinite variety of human life 
to which the precepts must be applied. The precepts, the 
statutes, the judicial opinions will prove to be but materials 
from which tribunals must construct grounds of decision for 
states of fact which those who formulated the precepts, those 
who drew the statutes, those who wrote the opinions had never 
been called upon to consider. They are able to do this because 
of a certain judicial and juristic craftsmanship, because of a 
traditional technique, because of habits of mind which are the 
most enduring features of a legal system. 

By way of example, consider four settled habits of mind of 
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the common-law lawyer—his attitude as to the force to be given 
to judicial decisions, his attitude toward specific redress and sub- 
stituted redress, his attitude toward legislation, and his tendency 
to think in terms of relations. Asa matter of course he attributes 
to judicial decision a controlling force in the decision of sub- 
sequent cases. As a matter of course he regards substituted 
redress as the normal type and specific redress as something 
exceptional, reserved for cases for which substituted redress 
is not adequate. As a matter of course he regards a statutory 
rule as something introduced specially into the general body 
of the common law, without any necessary or systematic rela- 
tion thereto, in order to govern same special situation, and hence 
governing that situation only. Asa matter of course he thinks in 
terms of relation—of husband and wife, landlord and tenant, 
master and servant, principal and agent, principal and surety, 
vendor and purchaser. So completely do these mental habits 
shape his legal thinking that he is at a loss to understand how 
the lawyers of half the world can think in radically different 
fashion upon each point. The civil-law lawyer finds his common 
law in texts and conceives of a judicial decision as determining 
nothing beyond the case in which it was rendered. He thinks of 
specific redress as normal and substituted redress as exceptional. 
He reasons by analogy from legislative texts and confines the 
force of a settled line of adjudication to the exact proposition 
it establishes. He thinks of will, where we think of relation, 
and speaks of the law of persons or family law, of usufruct, of 
the contract of letting services, of the contract of mandate, of 
the contract of suretyship, and of the contract of sale. We have 
a traditional technique of deciding with reference to the judicial 
decisions of the past, a traditional technique of developing the 
grounds of decision of particular cases on the basis of reported 
judicial experience. The civilian has a traditional technique of 
construing legal texts, and a traditional technique of developing 
the grounds of decision therefrom. In each case the art of 
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working with legal precepts is more significant than the details 
of the legal precepts themselves. 

But the administration of justice involves more than the 
interpreting and applying of given precepts by means of a tra- 
ditional technique. It happens continually that courts must 
choose between competing principles, developing the one and 
distinguishing the other. They must choose to apply this 
precept by analogy and thus to extend its scope, and to restrict 
that precept that might well cover the case. They must choose 
to go in one path of legal analogy and not in another, where 
both lie open before them. The choice is not one of inexorable 
logic. Nor is it a matter of mere personal inclination or personal 
caprice. It is governed by settled ideals of the end of law and of 
what the legal order, and hence what legal precepts, should be 
in view thereof. These ideals give the background upon which 
judicial decision and juristic writing are projected. They deter- 
mine the choice of starting points for judicial and juristic reason- 
ing, the choice of analogies, and the selection of the concrete 
materials with which to fill out abstract formulas. Consider the 
test of applicability to American conditions that played a deter- 
mining part in the formative period of American common law. 
How did courts ascertain what was applicable and what was not? 
There were no precepts defining applicability. The phrase had 
no historical content. They could only refer to an idealized 
picture of pioneer, rural, agricultural America of the fore part 
of the nineteenth century. That picture became part of the law. 
Other such pictures may be seen in connection with the criteria 
of conformity to “the nature of free government” or conformity 
to the “nature of American government” or to the “nature of 
American institutions,” which have served as the basis of so 
many decisions on constitutional law; in connection with the 
hypothetical “old law of England,” that idealization of parts 
of the medieval law to which so many things were referred a 
generation ago; and in connection with “the common law as it 
was at the time of colonization,” an idealization of seventeenth- 
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century law in terms and for purposes of the present, which 
still serves as the basis of decision in more than one of our 
commonwealths. 

Nor are the legal precepts that make up the first and most 
obvious element of the law merely a body of simple commands 
and prohibitions. There are, indeed, many rules—many pre- 
cepts in which a definite detailed legal consequence is attached 
to a definite detailed state of facts. But the lawyer knows well 
that he may seldom expect to find such a rule precisely appli- 
cable to his problem. Often he can hope only to find a principle 
—a generalization giving an authoritative premise for judicial 
and juristic reasoning. Often he must turn to some legal con- 
ception—to some critically defined type of situation to which he 
may refer or by which he may measure the facts of the case 
before him and thus find a basis for legal reasoning. Often 
there is no more than a standard—a general measure of conduct 
to be applied with reference to the circumstances of each case 
with wide margins of application and an ultimate reference to 
what is fair and reasonable on the particular facts. 

Thus rules are no more than a small fraction of the whole 
that we call law. Often they are the least stable part of the law. 
In a large view they are the least significant part. If one doubt 
this, let him compare the rules of 1800 with those of 1830, of 
1860, of 1890, and of today. Where is the learning of real 
actions of 1800? Where are the nice rules of common-law 
pleading of 1830? Where are the pedantic distinctions of bail- 
ments that obtained in 1860, or the minute precepts as to appel- 
late procedure and error in trials at law that were at the height 
of their vogue in 1890? Yet how stable have principles and con- 
ceptions proved in comparison. If our law schools taught rules 
only, their teaching would be built upon the sand. It is because 
they must teach and do teach principles and conceptions and how 
to use them, standards and how to apply them, the traditional 
technique of the lawyers’ and judges’ craft, and the traditional 
ideals of what law is and what it is for—it is for these reasons 
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that we may assert for the law school what Plato claimed for the 
study of law. When we train common-law lawyers, i.e., 
lawyers bred in the traditional art of decision that has grown up 
among English-speaking peoples, we give soundness to judg- 
ment and stability to the state. For our Anglo-American polity 
is a legal polity and our political institutions are legal institu- 
tions. But we seek to make common-law lawyers in whose hands 
the tradition shall further the progress of civilization. We seek 
to train common-law lawyers in whose hands the traditional 
Anglo-American technique of working out the grounds of deci- 
sion from the judicial experience of the past shall continue to 
be an instrument of justice. In Plato’s phrase, we seek to trans- 
mit a knowledge of good laws. 

Although legal precepts in the narrowest sense, i.e., rules 
attaching a definite detailed legal consequence to a definite 
detailed state of facts, are the staple of ancient codes, it is not 
true, even in the beginnings of law, that the law is a mere body 
of legal precepts. In the beginning law is scarcely set off from 
other forms of social control. There is an undifferentiated social 
control by religion, ethical custom, and enacted rules. Hence 
knowledge of the traditional religious precepts and of the tra- 
ditionally established ethical custom, as well as knowledge of the 
traditional interpretation of the written law, is even more im- 
portant for the administration of justice than knowledge of the 
precepts promulgated in the code. Thus legal education is as 
old as law. For although the promulgated precepts are written 
out for all to read, the tradition must be transmitted through 
some sort of instruction. With the evolution of the legal order 
and development of the elaborate systems of the maturity of 
law, the relative significance of authoritatively established rules 
becomes even less and the demand for legal education contin- 
ually increases. 

In the modern world, legal education takes three forms: 
The Continental academic type, running back to legal education 
in ancient Rome; the English apprentice type, going back to the 


4 














oe Oe EASE 











THE UNIVERSITY AND THE LEGAL PROFESSION 13 


medieval conception of the profession as analogous to a craft, 
with its own government, it own traditional art or mystery, 
and its own instruction by the neophyte’s serving as apprentice 
to a master; and the American academic professional type, 
growing out of the inapplicability of the English type to the 
conditions of the formative period of American law and the 
need of a rapid working over and adaptation of seventeenth- 
century English law in order to make of it a common law for 
America. 

In the beginning of Roman law, the little differentiated or 
undifferentiated body of religious precepts, ethical custom, and 
legal rules, by which the social order was maintained, was a 
tradition of the pontifices. Except as codified by the Twelve 
Tables, down to the fourth century B.C. this tradition was 
possessed exclusively by the patricians, who alone were eligible 
to the priesthood. The great man who knew the tradition sat 
in the court of his house and advised his dependents, drew legal 
documents for them, and, if need was, conducted causes for 
them. A turning point in legal history is the secularization of 
the law, which took place at Rome at the opening of the fourth 
century B.C. Asa part of this process of secularization, the first 
plebeian pontifex maximus began to give consultations in public, 
so that students could listen and take notes. Also those who 
knew the law began to give advice to all comers, and had 
hearers, as they were called, who attended the consultations, 
learned the tradition and the traditional art, and in time, when 
they had become learned in the law, might themselves sit and 
give counsel. Thus in place of the priestly caste who have a class 
monopoly of the tradition, we get a profession with a sort of 
professional monopoly. When, in the reign of Augustus, the 
jurisconsults come to be licensed by the emperor, the transition 
is complete. At least as far back as the reign of Augustus we 
find that the jurisconsult is both counsellor and teacher, and this 
double function continues through the classical period. Not only 
do students attend consultations and take notes, but the juris- 
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consult lectures to them and even writes institutional treatises 
for them. Moreover, there is evidence that there were teachers 
of law in the classical period who were not practitioners. 

Law schools as such developed in the period of maturity of 
law. The school of most importance was at Berytus, which in 
the fifth century was the chief seat of legal learning. The 
teachers of law in this school were men of culture, learned in 
the classical law, and possessed of an academic legal science 
only just short of the practical legal science of the classical jur- 
ists. From their time to the present, the academic law school 
has been the chiefest factor in the development of Roman law. 
Their notes upon the classical texts, editing them and bringing 
them down to date as statements of the actual law, as well as 
interpreting them and putting their details into a harmonious, 
logically constructed system, prepared the way for Justinian’s 
Digest, which is the common law of at least half of the world 
today. 

There is evidence of a continuity of law teaching in Italy 
from the law schools of Justinian’s time to the rise of the great 
medieval teachers of law at Bologna in the twelfth century. 
Thus in a sense the methods of the school at Berytus set the 
standard for teaching of Roman law for the modern world. But 
beyond this, the conditions of teaching at fifth century Berytus 
and in twelfth century Italy were the same. In the maturity of 
law in the ancient world, the writing of the chief jurisconsults 
of the classical era had been given statutory authority. Hence 
the task of the teacher was to interpret and expound these texts 
of the second and third centuries as a living body of law for the 
fifth and sixth centuries. In the same way in twelfth-century 
Italy the task was to interpret and expound the codification of 
Roman law by Justinian in the sixth century as a universal law 
of Christendom six centuries later. Thus from the beginning 
legal education in the modern Roman law was a training in the 
interpretation and application of written texts. 

To understand the academic juristic method of the medieval 
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Roman law, we must remember that medieval thought assumed 
the existence of a universal Christian society, which on its 
temporal side was a continuation of the ancient Roman empire. 
Postulating the continuity of the empire, the Corpus Juris was 
authoritative legislation binding upon the empire over which 
Justinian had ruled. It was an age of authority. Hence all that 
seemed permissible was analysis of the text and interpretation. 
Thinking of the Digest of Justinian as a statute and so of every 
text as written at one time, the academic teachers sought by 
means of analysis and formal logic to reconcile conflicting texts, 
to develop the implied content of each text, and to carry out 
the content to all its logical conclusions. As academic teaching 
of Roman law became the practical teaching of law for western 
Europe, a great part of the work of the teachers was application 
of the texts to hypothetical cases, leading to distinctions, analog- 
ical extensions, and generalizations in the form of maxims. Thus 
we get two characteristics of Roman-law teaching that persist 
to this day. First, it is primarily a teaching of the art of using 
authoritative texts as the basis for administering justice. Second, 
it is an academic teaching upon the basis of purely hypothetical 
cases and the opinions of the doctors as to the proper application 
of the texts to these cases. In consequence, it has no immediate 
relation to actual cases. It ignores judicial experience. It dis- 
cusses opinions on the texts and academic solutions of hypo- 
thetical cases, conceiving of the texts as laying down universal 
propositions, raising universal questions, and to be interpreted 
for all times, all places, and all men. 

In the sixteenth century, the Humanists gave another direc- 
tion to academic teaching of Roman law. The scholastic dialec- 
tical apparatus of the commentators, well adapted to organize 
any particular topic of the law, involved so diffuse and elaborate 
an exposition that only a small portion of the law could be 
treated in the reasonable limits of academic lectures. At most 
the professor could expound a few texts during a term, and for 
the rest the student must read by himself. The Humanists 
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began to work out a system of Roman law as a whole. They 
engaged in a systematic exposition of the law derived from the 
texts instead of an exposition of the texts in their own order. 
Thus begins that search for a universal systematic arrangement, 
that quest for an analytical scheme whereby the whole law may 
be exhibited as a complete body of harmonious, logically inter- 
dependent precepts, flowing logically from a small number 
of established fundamental propositions, which has been char- 
acteristic of civilian exposition of law ever since and has exercised 
a profound influence upon systematic ideas in our own law. 

After the Reformation and the consequent downfall of the 
canon law as an everyday agency of social control, Roman law 
was left in possession of the field as the one system of law with 
claims to universality. But by this time the idea of the continuity 
of the empire, and of the binding force of the Corpus Juris as 
authoritative legislation for all Christendom had broken down. 
It was apparent to jurists that they must find some test of the 
authority of a legal precept, or of a juristic principle, other than 
the text of the Corpus Juris. Accordingly lawyers began to 
study the actual course of decision in the courts in order to 
ascertain what parts of the Corpus Juris had been received as 
customary law.and what had not. Thus they worked out the 
usus modernus pandectarum as a recognized system. Meanwhile 
the academic jurists sought to find a philosophical basis for the 
reception of Roman law upon which to rest the authority of its 
rules. This quest led them to adopt reason as the ultimate test 
of the validity of a legal precept. The result was a liberal, 
creative period, strikingly analogous to the classical period of 
Roman law in the ancient world. But in large part they assumed 
that the Roman law was embodied reason and reconciled author- 
ity with their rationalist philosophy in this way. 

At the end of the eighteenth century and in the nineteenth 
century the law was codified in substantially the whole of the 
Roman-law world. But the modern codes assume a background 
of the modern Roman law, which is the common law in all the 
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jurisdictions in which these codes obtain. Also the technique 
of development of code precepts, the technique of application of 
the codes, and the technique of judicial decision on the basis 
thereof, are the technique of the modern Roman law, derived 
from the classical Roman law and developed academically in 
the modern world. Hence in the Roman-law world legal edu- 
cation is and must be a Roman-law education for the same reason 
that with us legal education is and must be a common-law edu- 
cation. Also it must be an academic education because the mod- 
ern Roman law is a university-made law. Its spirit is the spirit 
of the university. Its organs are academic treatises. Its oracles 
are academic teachers. The great names in the civil law are not 
the names of great judges, or of great advocates. They are the 
names of great teachers. 

If, then, the method of teaching law in the world of the 
modern Roman law is an academic method, by lectures and 
study of academic commentaries on authoritative texts, and 
of academic doctrinal treatises, it is because the modern Roman 
law demands such instruction. It is a university-made law. From 
its beginnings in ancient Rome, its technique has been a tech- 
nique of developing and applying written texts, and its oracles 
have been teachers and academic commentators, not judges. 
Those who still in some quarters advocate this method as a 
method of legal teaching of our law should reflect upon the 
intimate connection between the academic teaching of Roman 
law and the traditional technique which is taught thereby. They 
should consider how far such a method consists with the genius 
of our technique which has a wholly different history and has 
been developed by wholly different agencies. 

For the common law, our story begins in the thirteenth 
century. In that century our law passes definitely into a stage of 
strict law, and it reaches its classical era in the seventeenth cen- 
tury. In the form which it took in the latter century it was 
received as the common law of America. Two points of contrast 
with the Roman law are decisive. In the first place, it had few 
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or no authoritative texts. There are, it is true, Magna Charta, 
and the legislation of Edward I. But there is no complete 
authoritative statement. Bracton’s treatise, “the crown and 
flower of English medieval jurisprudence,” was not official and 
did not receive legislative sanction, as did the classical Roman 
treatises, nor become the subject of commentary. The common 
law was the work of the King’s justices, sitting in the King’s 
courts and applying reason to judicial experience, rather than to 
juristic or legislative texts. For, in the next place, we must note 
that whereas in the classical Roman practice the judge was 
appointed for each case pro hac vice, and was not a learned 
lawyer, from the thirteenth century at least, the judges of the 
King’s court are permanent magistrates learned in the law. A 
Roman iudex could not follow his own decisions because he was 
not a permanent judge. He would not follow another index 
because the latter was not a learned lawyer and his opinion 
carried no weight. What counted was the opinion of the learned 
jurisconsult on which the iadex acted. The common-law judge, 
on the other hand, tended to follow his own decisions because he 
held a permanent office, and he tended to follow the decisions 
of other judges because they were learned lawyers and it was 
natural to respect their conclusions. Thus from the outset the 
common-law technique becomes one of applying judicial expe- 
rience—one of developing the grounds of decision out of the 
reported decisions of the past. What may fairly be called 
reports of decisions begin in the thirteenth century, and the 
doctrine of precedents may be found in the Year Books as early 
as the beginning of the fourteenth century. 

Meanwhile, agencies of law teaching had been growing up 
with the law. In another respect the common law as a system 
of law begins with the thirteenth century. For in that century 
there was in some sort a secularization of law. The non-clerical 
element came to predominate upon the bench, and a profession 
of non-clerical lawyers grew up to practice before the non- 
clerical judges. Apprentices of law were known already in the 
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time of Edward I. How the societies of apprentices grew up we 
do not know precisely. Apparently certain masters of law took 
pupils, and the groups gradually expanded and became societies. 
After the manner of the Middle Ages, they came to be organ- 
ized in colleges or corporations, self-perpetuating and self- 
governing. The path to the bar and to the bench was through 
these societies, not, as on the Continent, through the Univer- 
sities. Since they were societies of professional lawyers, and 
practice before the courts of the common law was exclusively 
in their hands and in the hands of the sergeants, a guild or order 
selected from among them by the King,-they controlled legal 
education by their control of admission to the profession. They 
were made up of benchers, the governing body, barristers and 
students. And the latter, after a probationary studentship, were 
called to the bar by their Inn. 

A member of the bar, a “reader” or lecturer, was responsible 
during his term for teaching the students. The instruction was 
partly in the form of “readings” or lectures, taking the form 
of analysis and exposition of a statute or of some section of a 
statute. Here we may see Roman influence, through imitation of 
the method of the Universities. But statutes were too small a 
part of the law for these readings to suffice. And the bulk of the 
law, not formulated in written texts, but contained in the re- 
ported decisions, or in the tradition of what had been decided, 
did not lend itself to analytical and expository lectures in the 
scholastic manner. Hence the other form of instruction was by 
moots, in which students argued before a bencher and two bar- 
risters in the hall of the Inn. These moots were of such impor- 
tance that the opinions of learned lawyers sitting in them as 
judges are sometimes reported, and some of them are cited as 
authority today. The students learned by observing the lawyer 
in action in the courts, and by trying their hands in the moots. 
It was essentially an apprentice training. 

We must remember that the common law was not taught in 
the Universities. They taught the Roman law and the canon 
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law, but had no professorships of English law until the eigh- 
teenth century. They had the training of advocates in the 
ecclesiastical courts and in admiralty, but after the sixteenth 
century, when for a time it seemed that there might be a recep- 
tion of Roman law in England, the training of civilians became 
of relatively slight importance. Even today, when the English 
Universities are coming to take a much larger part in the profes- 
sional training of common-law lawyers, the basis of the instruc- 
tion is Roman law, jurisprudence, and a historical and political 
introduction to law, followed by a survey of what might be 
called the institutes of English law. There is still a gulf 
between professional instruction and academic instruction. Nor 
is this gulf to be wondered at. For the common law is not an 
academic system. From the beginning it has been a law of the 
courts as definitely as the modern Roman law, and indeed the 
Roman law since the fifth century has been a law of the Univer- 
sities. The great names of English law are the names of judges, 
not of teachers. Indeed, it used to be that a text book of the 
common law was of no persuasive authority and might not be 
cited unless written by a judge. Naturally legal education in 
England is as characteristically professional as legal education 
on the Continent is characteristically academic. In each case 
there is a decisive practical reason. For teaching of law is 
primarily a teaching of the traditional technique of developing 
the legal materials, and of developing grounds of decision of 
particular cases therefrom. In England the technique to be 
taught is a lawyer’s technique of developing and applying the 
materials to be found in the law reports, not a teacher’s tech- 
nique of developing and applying written texts. 

Although we received the political institutions of seven- 
teenth century England, and in the latter part of the eighteenth 
and fore part of the nineteenth century received the English 
common law, and although we set up our system of courts on an 
English model, there were compelling reasons why the English 
method of legal education could not be taken over for America. 
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The systematic study which had been maintained in the Inns of 
Court almost to the eighteenth century had degenerated in that 
century to a few empty forms; and until the middle of the 
nineteenth century the real training was by study in the office 
of a practitioner, reading, observing, copying precedents and 
opinions, and drawing papers. In America we did not preserve 
the division of the profession into counsellors and attorneys. 
When we received English institutions and English law, the 
last remnants of the relationally organized society of the Middle 
Ages were thrown over. Craft organization had become obso- 
lete, and only a few great companies preserved its memory. 
A purely individualist organization of society appealed both to 
Puritan and to pioneer. Moreover, the conditions of rural, 
agricultural, pioneer society demanded and produced a versa- 
tility, a distrust of specialization, and a proneness to allow 
every one to demonstrate freely what he could do, that made 
organization of the profession in self-governing societies after 
the English model impossible. Immediately after the Revolu- 
tion, law and lawyers were in much disfavor; the law because 
it could not escape the odium of its English origin in the period 
of bitter feelings after the war, lawyers because they alone seem- 
ed to thrive in the economic disorganization and disturbed con- 
ditions that followed peace. These circumstances and the radical 
democratic notions of the Jeffersonian era determined our 
professional organization. 

Another reason operated also to shape our organization of 
the bar, and to give character to our legal education. In England 
the courts were centralized at Westminster. Hence, the bar was 
centralized at the Inns of Court. But with us, in a country of 
long distances and expensive travel, central courts entailed an 
intolerable expense upon litigants. We decentralized the courts 
of general jurisdiction at law and in equity, almost from the 
start, and sought to set up a judicial organization that should 
bring justice to every man’s back door. This decentralizing 
of the judicial system involved a decentralizing of the bar. As 
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each of the old common-law courts had its roll of attorneys, so 
each local court of general jurisdiction had its own bar. There 
could be no such centralized system of admission to practice, 
and consequent centralized control of legal education, as the 
control of admission by the Inns of Court made possible in 
England. 

While all these things were making for the system of 
reading in the office of a local practitioner, which obtained in 
this country until within a generation, another force was acting 
to promote the academic professional training which is now 
characteristically American. 

We received English law at the end of the eighteenth and in 
the fore part of the nineteenth century. But we could not 
receive it exactly as it stood in the English books. We had 
many things to be provided for which English legislation and 
English judges had never been called upon to consider. Much 
in English law was devised for social and political and economic 
conditions quite different from ours. Our courts were con- 
strained to work out somewhat rapidly a system of legal pre- 
cepts adapted to a new and growing country upon the basis of 
the somewhat stagnant English legal tradition at the end of the 
eighteenth century. For half a century at least our chief concern 
was to work out an American common law—to develop a 
system of certain and detailed legal precepts which should meet 
the requirements of American life. Apprentice trained lawyers, 
knowing only the traditional technique as the practitioners had 
learned it in the courts, could not rise to the exigencies of this 
demand. Indeed, two things quite un-English, natural law and 
comparative law, played leading roles in the evolution of an 
American law, and for these, so far as they were made effective 
agencies of shaping our legal development and directing the 
growth of our law, we had to look to teachers. 

Our first law schools, indeed, were but practitioners’ offices. 
Certainly in the case of the first school of the common law in 
America, the one conducted at Litchfield, Connecticut, by Judge 
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Reeve, there was a transition from law office to law school with 
no definite dividing line. As there were more students than in 
an office, the talks of the preceptor with the student turned into 
dictated lectures, but the spirit and method were those of an 
office apprenticeship. 

On the other hand, the example of the Vinerian Professor- 
ship at Oxford and of Blackstone’s lectures suggested a different 
method. That example was followed eagerly in the years when 
American law was formative. Wythe was professor at William 
and Mary in 1779-1780. James Wilson was professor at the 
College of Philadelphia in 1790-1791. Kent was professor at 
Columbia from 1793 to 1798. Isaac Parker became Royall pro- 
fessor at Harvard in 1815. But the general lectures which they 
delivered to academic audiences did no more than prepare the 
way. When the Harvard Law School was established in 1817 
it was essentially a school of the Litchfield type; it afforded an 
improved method of study under a preceptor in a law office. 
It was not until the appointment of Joseph Story as Dane pro- 
fessor at Harvard that academic lectures and professional train- 
ing under the direction of a common-law lawyer were brought 
into one system. Story was a common-law lawyer, and the tra- 
ditions of English legal teaching insured that an Anglo-Ameri- 
can academic law school under his guidance would be a profes- 
sional school. But the philosophical ideas of the time in which 
Story had been trained insured that a school over which he 
presided would be a school of law, not a lawyer’s office teaching 
rules of thumb. Also Story’s zealous exposition of the doctrines 
of English law in the light of a natural-law philosophy and of 
comparative law, enabled the school in which he taught to re- 
main a school devoted to the common law. From Story and 
Greenleaf to Parker and Parsons and Washburn, thence to 
Langdell and Ames, and thence to the American law schools of 
today, is a continuous evolution. It has given us a system of 
academic professional instruction that is as characteristically 
American as our American common law itself. It has given us 
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a system of legal education that grows out of and expresses the 
spirit of our law as completely as the Continental system ex- 
presses the spirit of the modern Roman law, and as the English 
system expresses the spirit of the medieval common law. For if 
the modern Roman law is jurist-made, and English law is 
court-made, American law has been made by courts guided and 
inspired by jurists who worked scientifically upon a proved 
body of judicial experience in the administration of justice. 
Thus there are two elements in our technique as distinctly as 
there is but one element in the technique of the civilian and but 
one in the technique of the classical common law. Moreover, in 
the interpretation and application of constitutions we have had 
the same problem of developing a body of law from enduring 
texts, to which the academic legal science of the civilians has 
been addressed for centuries. Here also judges and teachers 
have each had a part. Along with the decisions of Marshall, the 
teaching of Story and of Cooley has given content to abstract 
formulas and determined the technique of constitutional inter- 
pretation which has become a distinctive feature of our law. 
In the law school of a state university the American system 
of academic professional legal education cannot but be especially 
fruitful. A study of the local legal institutions and of the local 
law from a universal standpoint is made more effective through 
a close relation between the law school of the state and the 
organized bar of the state. There is no gulf between academic 
teaching of law and the law of the tribunals. Each reacts upon 
and corrects the other. Likewise, where bench and bar are 
trained for the most part in the law school of the state univer- 
sity, the loyalty of the almuni which is the mainstay of American 
institutions of learning, must make of the law school a center of 
professional life such as we have never had in our decentralized 
judicial and professional organizations. Thus the sane measur- 
ing of what is by what ought to be, the intelligent testing of 
theories by the exigencies of concrete controversies, and the 
critique of judicial pronouncements with reference to rational 
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principles, which have become the mark of our academic law 
schools, may come to be a part of the intellectual life of the 
whole profession. 

But the University has not done all that needs to be done 
for American law when it has provided the best training in the 
law for well-trained students and has stimulated research to 
make the legal system of the time and place respond to the 
needs of the social order in which it is to govern. More than 
lawyers well trained in the law is needed, if the judicial process 
is to be at its best. The work of the courts calls for judges aided 
by lawyers, and that means lawyers imbued with the spirit and 
raised in the traditions of a profession. Unhappily, in our 
formative era we went far to deprofessionalize the lawyer and to 
this we owe most of the abuses which too often disfigure the 
proceedings in our courts. The process of rebuilding has been 
going on for two generations. But it has been a painful one 
and has had to contend with conditions in metropolitan cities 
which make for an atmosphere of business competition rather 
than for one of professional emulation. In its time the appren- 
tice training kept alive the professional ideal in spite of de- 
professionalizing forces. Law students were brought up to 
feel themselves part of a body of men pursuing a common 
calling as a learned art and in the spirit of a public service—no 
less a public service because it was incidentally a means of 
livelihood. They were brought up to be thoroughly aware of 
obligations to clients, to courts, to the public and to the profes- 
sion, neglect of any of which simply was unthinkable. With the 
decadence of the apprentice training, inevitable under the con- 
ditions of practice in the present century, this, which was its 
best feature, has been lost sight of or has been but feebly 
provided for. If the University is to do the whole of the task 
which has devolved upon it because of its replacing the law 
office in legal education, it must learn how to replace the appren- 
tice training on the side of training in the profession as well as 
training in the law, 
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This task is not to be achieved by formal courses in legal 
ethics or in the history of the profession, much less by lectures 
on the moral obligations of the lawyer. Such things are likely to 
do no more than give opportunities to crammers for bar exam- 
inations, or fill student note books. They are not matters for 
courses nor for mere reading. They require contact with the 
leaders of the profession or with teachers conscious of what the 
profession is and what its professional traditions mean for the 
law and for administration of justice according to law. They 
are matters of the atmosphere of teaching and study. It isa gain 
that the American university law school has put legal education 
in an atmosphere of culture and scholarship. It is a loss that it 
has broken the continuity of the professional tradition, the tra- 
dition of what is done and what is not done by the good lawyer, 
a tradition handed down from lawyer to apprentice almost from 
the beginnings of our law. 

I am not here with a paper program for meeting this demand 
which we must make upon our University law schools. The 
first step is to bring it home to our law schools that they have 
such a task. Very likely there will prove to be more than one 
way of performing it. Very likely a certain amount of trial and 
error will be necessary before our schools learn what they can 
do most effectively toward maintaining, furthering and trans- 
mitting a true professional tradition, felt as such, not merely 
learned for the purposes of an examination and then forgotten. 

In a complete program of making American administration 
of justice what it should be in the twentieth century, a full 
reprofessionalizing of the lawyers is not the least item, nor is it 
the least item in what the Universities have undertaken now that 
they have definitely and fully taken over the training of the 
American lawyer. 

















The Original Jurisdiction of the 
Ohio Supreme Court 


Rosert L. Haussert 


When Maitland’ surmised: “The forms of action we have 
buried but they still rule us from their graves,” he did not 
reckon that in Ohio today a few antiquated forms of action are 
alive and kicking. 

In particular are five writs of guo warranto, mandamus, 
procedendo, prohibition, and habeas corpus, which the Consti- 
tution of Ohio lodges in the original jurisdiction of the Supreme 
Court.” 

Legislatures have taken great strides in abolishing common 
law forms and in devising simpler methods of procedure.* The 
old forms of action are not inherently vicious. Indeed, when 
they are abolished, the legislatures often substitute a statutory 
proceeding with similar characteristics and identical substantive 
rights preserved. Nevertheless, there is advantage in the 
change. The common law forms, hoary with age, have become 
so steeped in judicial dogma that jurists, in administering the 
law, spend more time in maneuvering through procedural by- 
paths than in applying the substantive law to reach a just result. 
However, when the common law forms are ostensibly abol- 
ished, courts are induced to fly above the procedural fog and 
into the high strata where the vision is clearer. 

The original writs of quo warranto, mandamus, procedendo, 

+ Member of the Ohio and New York Bars. 

* MaitTLanp, Equity (Chaytor and Whittaker ed., 1910), p. vi. 

? Oun10 ConstiTuTIon, Art. IV, sec. 2. 

3 Legislatures, not the courts, have been instrumental in the reform. Thus, 
the sweeping procedural reforms in New York and Illinois were the product 
of the legislatures. Although today the courts are encouraged by the legisla- 
tures to govern procedural matters—cf. the new Federal Rules of Procedure 
and the power in the New York Courts to amend rules of practice—the 


fossilizing of the above named writs into the Ohio Constitution prevent both 
the General Assembly and the courts from taking positive steps in reform, 
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prohibition, and habeas corpus, long legally matured, have not 
escaped confusing distinctions that terrify the practicing lawyer, 
who may invoke the original jurisdiction of the Ohio Supreme 
Court but once or twice in his entire practice. Should he use 
mandamus or procedendo? Should he commence action in the 
Court of Appeals or the Supreme Court? Does Holdsworth in 
a footnote preserve a comment that will be raised to defeat 
recovery? Why should he commence his quo warranto action 
in an inferior court if he can begin immediately in the Supreme 
Court? Will he too face the usual judgment: “Mr. Lawyer, 
your client deserves some legal relief; but too bad, you have 
chosen the wrong writ.” Are these writs so steeped in technical 
accretions that new simplified procedures are imperative? 


DEVELOPMENT OF THE ORIGINAL JURISDICTION 


Ordinance of 1787. The Congress of the Confederation, in 
framing the Northwest Ordinance of 1787, did not specifically 
mention the prerogative writs of quo warranto, mandamus, 
procedendo, and prohibition.* Instead, Congress vaguely pro- 
vided for the application of common law principles—which 
may or may not have included all these writs: 

Section 14, Article II. The inhabitants of the said territory shall 
always be entitled to the benefits of the writs of habeas corpus, . . . 
and of judicial proceedings according to the course of the common law.” 

Convention of 1802. The first convention of 1802 in its 
final product continued the vague grant of power to the Su- 
preme Court: 

Article III, Section 1. The judicial power of this state, both as to 


matter of law and equity, shall be vested in a supreme court... . 
Section 2. .. . [The supreme court] shall have original and 


* Cf. Generar Cope or Onto (Page’s ed., 1910), Vol. IV, p. 51. 

5 In 1798 the legislature of the Northwest Territory enacted “that the 
comman [sic] law of England, and all statutes in aid thereof, made previous 
to the fourth of James I, should be in full force within the Territory.” Rep. 
Sec’y State (1876) 24. This, of course, gives no specific answer as to the 
extent to which the prerogative writs were to be in force in Ohio, 
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appellate jurisdiction, both in common law and in chancery, in such 
cases as shall be directed by law... .° 

Acting under this grant, the legislature from time to time 
defined the jurisdiction of the Supreme Court, including a lim- 
ited original jurisdiction.’ 

Convention of 1850-51. When the Judiciary Committee 
of the Constitutional Convention of 1850 reported its delib- 
erations, it recommended that the Supreme Court be empow- 
ered with definite original jurisdiction in cases of “quo war- 
ranto, mandamus, habeas corpus, and procedenda [sic].”° The 
Committee gave no reason for its enumerating the original 
jurisdiction of the Supreme Court; and no delegate ever ques- 
tioned the wisdom of not permitting the legislature to continue 
to define the original jurisdiction. The only suggestion offered 
by the delegates was to insert English titles in place of the 
Latin, in order to enlighten the lay-delegates what powers 
were given to the Court.’ In support of the lay view, Mr. 
McCormick proposed “a writ of ‘why do you do it’ ” in place 
of guo warranto; “ ‘Do it, damn you’ ” in place of mandamus; 
“have his carcass?” in lieu of habeas corpus; and “ ‘Davy 
Crockett?” to supplant procedendo.”° Nevertheless, the new 
Constitution, as approved, embodied the four writs in the 
Latin.” 

Convention of 1874. The delegates to the unsuccessful 
Constitutional Convention of 1874 likewise raised no complaint 
as to the existing original jurisdiction of the Supreme Court, 
although they discussed fully other ways and means to reduce 
the overcrowded calendar of that Court.”” 

® Genera Cope or Onto (Page’s ed., 1910), Vol. IV, p. 61. 

7 1 Ohio St. (1852), Preface xi. 

* Report of the Debates and Proceedings of the Convention for the 
Revision of the Constitution of the State of Ohio (1851), Vol. I, p. 585. 
Hereafter cited Debates, Convention of 1850-51. 

® 1 Debates, Convention of 1850-51, p. 588. 

10 Id, at 590. 

™ 1 Ohio St. (1852), Preface xi. 


12 Official Report of the Proceedings and Debates of the Third Comstitu- 
tional Convention of Ohio, 1873 (1874), Vol. II, Pt. I, p. 416. Mr. Minor: 











30 LAW JOURNAL — DECEMBER, 1940 


Convention of 1912. Again, the Constitutional Conven- 
tion of 1912 swallowed the original powers of the Supreme 
Court whole, without inquiring whether the writs were neces- 
sary or desirable. Without discussion the Convention permitted 
Delegate Worthington to add the writ of prohibition, although 
Judge Worthington himself admitted that lawyers today “have 
very hazy notions . . . as to what a writ of prohibition is” 
and that the court had been able to use mandamus to do the 
work of prohibition, by ordering a court affirmatively not to 
do an act.” 

It is obvious from the work of the four Conventions that 
the five original powers were given to the Supreme Court with 
virtually no discussion as to the need for them. The Conven- 
tions were too concerned with curing other evils in the judiciary. 
And it is probable that the delegates had such “very hazy 
notions” as to the scope of the writs that they thought it best 
not to tamper with the original jurisdiction of the Supreme 
Court. At the present time lawyers are no better enlightened 
as to this jurisdiction. 

Today, nevertheless, we believe that the Constitution 
should be concise and clear. The details of enforcing the broad 
mandates should be the concern of the legislature and the 
courts. Latin terms must not survive successive Constitutions 
merely because lawyers have too “hazy notions” of the mean- 
ing of the Latin terms safely to eliminate them. At present 
we do not believe that appellate courts should be forced to sit 
as fact-finding tribunals unless extraordinary circumstances 
“ . . what should be the jurisdiction . . . of the supreme court . . .? As 


to its original jurisdiction, there is no disagreement that I am aware of. The 
differences of opinion in the Convention are as to its appellate jurisdiction 
»” 


See Patterson, The Constitution of Ohio (1912) for subsequent proposals 
to amend the Judiciary Article of the Constitution of 1851. None of these 
sought to disturb the original jurisdiction of the Supreme Court. 

18 Proceedings and Debates of the Constitutional Convention of the State 
of Ohio (1912), Vol. I, p. 1044. Hereafter cited Proceedings and Debates, 
Convention of 1912. 
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exist. In these respects does the Ohio Constitution require 
renovation? 
Quo WarRANTO 


In reality, the Ohio Supreme Court has but one writ 
devoted exclusively to original jurisdiction—that of quo war- 
ranto. With the exception of a function of mandamus and of 
habeas corpus, the other writs of mandamus, procedendo, pro- 
hibition, and habeas corpus do not initiate law suits; they are 
used in conjunction with litigation already begun. These latter 
four writs the Supreme Court is empowered to use to regulate 
an inferior tribunal before which an action has been commenced. 

Early Common Law. The ancient writ of quo warranto 
was a prerogative order, issued out of Chancery to enable the 
king to enquire whether the possessor of a crown office or 
franchise held it rightfully.** Although used effectively by 
Edward I in his struggle against the rival court systems of the 
lords, the writ not only involved cumbersome procedure, but 
the decree was conclusive for the future against the crown as 
well as the subject.*” The judgment did not involve more than 
a seizure of the franchise.”* 

In England today. Hence the old writ fell into disuse. In 
its place arose the information in the nature of a quo warranto 
filed by the Attorney-General. The process upon this is dif- 
ferent; and the decree does not bind the government con- 
clusively for the future. Not only may the court fine the 
usurper, but it can oust him from office as well.*’ It is probable 
that the original Ohio common law incorporated this latter 
proceeding of information.” 

In Ohio today. When the Constitutional Convention of 
1851 gave the Supreme Court original jurisdiction to hear quo 


1 Po_tock AND Maitianp, History oF Encuisn Law (2d ed. 1905), 
PP. 336-337- , 

15  HotpsworTH, History of Encuisn Law (3d ed., rewritten, 1922), 
pp. 229-230. 

16 33 On10 JURISPRUDENCE, pp. 953-954. 

722 R.C.L. 656. 

*8 33 Onto JURISPRUDENCE, Pp. 953. 
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warranto cases, no delegate offered to explain what new power 
the writ would give to the Supreme Court that it was not 
already exercising by common law and statute. Nor did any 
delegate declare whether the General Assembly could there- 
after alter the substance of the writ or the cumbersome common 
law procedure. 

Despite the doubts as to the constitutional power of the 
legislature to alter the content of the writ that was set into the 
organic law, the legislature has sought to change both the sub- 
stance and the procedure.*” The Ohio Code contains a compre- 
hensive list of the substantive rights to be protected by quo 
warranto.” More interesting are the statutory changes in pro- 
cedure under the writ. The legislature declared quo warranto 
to be a civil action” and enacted a detailed procedure. But 
when the Assembly later established a uniform procedure for 
all ordinary civil actions, it neglected to repeal the statutes on 
the conduct of quo warranto actions. Hence, the preservation 
of the outmoded statutory procedure for quo warranto makes 
it all the more difficult today to use the writ.*” None of the 


19'The General Assembly has retained the Statutes despite a dictum in 
State ex rel. Attorney-General v. Taylor, 25 Ohio St. 279 (1874), that the 
proceedings in quo warranto “is not governed by the code, and the pleadings 
are to be made up as at common law.” But in another dictum in State ex rel. 
Price v. Columbus, D. & M. Electric Co., 104 Ohio St. 120, 136 N.E. 59 
(1922), the Supreme Court followed a procedural rule set up by General 
Code sec, 12315. 

20 For example, by General Code sec. 12303 a civil action may be brought 
in the name of the State: (1) against a person who unlawfully holds public 
office, civil or military, or a franchise within this State, or an office in a 
domestic corporation; (2) against a public officer, civil or military, who 
suffers an act which, by law, operates as a forfeiture of his office; or (3) 
against an association of persons who act as a corporation without being legally 
incorporated. (4) Section 12304 authorizes a civil action to be brought in 
the name of the State against a corporation: (a) when it has violated a pro- 
vision of an act for its creation, or any amendment of such act; (b) when 
it has forfeited its privileges and franchises by non-user; (c) when it has 
committed or omitted an act which amounts to a surrender of its corporate 
rights and franchises; or (d) when it has exercised a franchise or right in 
contravention of law. 

21 On10 GENERAL Conk, secs. 12303, 12304. 

2 For example, in contrast to an ordinary civil action, quo warranto is 
brought in the name of the State (General Code secs. 12303, 12304) upon 
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steps indicated in the footnotes are an improvement on the 
uniform procedure now in use in Ohio for ordinary civil actions. 

Is it desirable that the Ohio Supreme Court continue its 
original jurisdiction in quo warranto? (1) The framers of the 
Ohio Constitution assigned no reason for giving this jurisdic- 
tion. (2) Nor is it indispensable to the integrity of the State: 
the New York Court of Appeals, for example, does not exercise 
such original power. (3) And the above statutory attempts to 
regulate the constitutional quo warranto powers of the appellate 
courts have made use of the writ confusing, not only because 
the statutory procedure is different from the uniform procedure 
in other civil actions, but also because the Supreme Court has 
not yet held whether the Assembly can define the rights and 
remedies of constitutional quo warranto. 

(4) Of course, in 1851 (the Constitution of 1851 was first 
to give the Supreme Court this express power) it was not 
unthinkable to vest the Court with such jurisdiction. For, prior 


relation of the Attorney-General or a prosecuting attorney (section 12307) 
or by one who is entitled to the office held by the usurper (section 12307), 
or in lieu of a prosecuting attorney by a member of the bar appointed by a 
judge (section 12309). By section 12305 the Governor, Supreme Court, 
or General Assembly may direct the Attorney-General or prosecuting attorney 
to commence action. 

Action can be brought only in the Supreme Court, or in a Court of 
Appeals of the county where one of the defendants resides, or in the Court 
of Appeals of Franklin County, where the Attorney-General may file the 
petition. 

Sections 12312 and 12313 prescribe alternate ways to commence suit. 
(1) The relator may apply for leave to file a petition, and the Court may 
notify the defendant and hear his argument to the motion, before the Court 
grants the leave. If the leave is granted, the Court shall endorse the fact on 
the petition, which shall be filed. Or (2) the petition can be filed without 
leave and notice, and a summons shall be served as in ordinary civil actions. 
Service by publication consists of a notice for four consecutive weeks in a 
newspaper in the defendant’s county (section 12314). ‘Thirty days are 
allowed between each further pleading (section 12315), which may consist 
of defendant’s demurrer or answer, and plaintiff’s demurrer or reply. Curi- 
ously, although the Constitution, Art. IV, sec. 4, permits the General Assembly 
to invest the Common Pleas with original jurisdiction in quo warranto, the 
legislature has not done so. Instead, it has authorized the Supreme Court 
or a Court of Appeals (section 12326) to remand its cases in which cor- 
porations are sought to be dissolved to the local Common Pleas for further 
proceedings. 
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to that time the justices had been travelling through the 
counties, as “stirrup judges,” and sitting in original proceedings 
of “important” cases;** quo warranto actions were sometimes 
important cases. 

But today most lawyers oppose the practice of initiating 
law suits before the Supreme Court, except in unusual circum- 
stances. Rather, they believe that the highest appellate court 
should confine itself to questions of law that have arisen in the 
lower tribunals. The determination of issues of fact should be 
reserved for trial judges in the vicinage, where the local condi- 
tions coloring the facts can be discovered most easily. Ohio 
Supreme Court judges now save their stirruping for election 
months. 

(5) Anyway, original proceedings before the Supreme 
Court in quo warranto have been unnecessary. Since 1803 the 
Supreme Court has heard no fewer than 163 such actions. Of 
these, 112 were commenced in the original jurisdiction of the 
Supreme Court; the others came by error or, since 1936, 
appeal. This plural bench of high-salaried members spent 
many days resolving issues of fact that could probably have 
been better determined by a single trial judge. The writer has 
found no case where it was necessary that the action be origi- 
nated in the Supreme Court. The quo warranto actions that 
have originated in the Supreme Court have involved no greater 
political or social issues nor sums of money than have many 
of the ordinary civil actions commenced in the Common Pleas. 
Probably the proceedings to liquidate the Standard Oil Com- 
pany of Ohio in 1892” was the outstanding of all quo warranto 
actions commenced in the Ohio Supreme Court; a more typical 
case, however, is a quo warranto proceeding to oust a member 
from a board of health.” But even a rare case like the Standard 

23 1 Ohio St. (1852), Preface xi. 

4 State ex rel. Watson v. Standard Oil Co., 49 Ohio St. 137, 30 N.E. 


279, 15 L.R.A. 145, 34 Am. St. Rep. 541 (1892). 
25 State ex rel. Attorney-General v. Craig, 69 Ohio St. 236, 69 N.E. 


228 (1903). 
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Oil Company proceeding does not today justify the determina- 
tion of facts by the seven judges; a trial judge of the Common 
Pleas might just as competently make findings of fact—and 
dispose of issues of law as well. In the writer’s opinion, had all 
the quo warranto cases been commenced in the Common Pleas, 
very few would have involved legal issues important enough 
to have reached the Supreme Court for review. The Ohio 
Supreme Court has not always boasted such a free calendar 
that it could assist the nisi prius judges. 

(6) To allow dual jurisdiction in the Supreme Court and 
the Court of Appeals enables the relator’ a choice of at least 
two courts to commence suit. Naturally, he will use this 
advantage for self-serving ends: to find a set of judges who 
will be more sympathetic to his cause, or to lay venue in a 
court distant from defendant’s witnesses. 

(7) Probably the trickiest use of an original quo warranto 
action before the Supreme Court will be in testing the consti- 
tutionality of a statute. Follow closely. 

By the Constitution, Art. IV, Sec. 2, the Supreme Court has 
but limited power to declare statutes invalid: 

No law shall be held unconstitutional and void by the supreme court 
without the concurrence of at least all but one of the judges, except 
in the affirmance of a judgment of the court of appeals declaring a law 
unconstitutional and void.”° 

This constitutional limitation can affect a quo warranto 
proceeding in three situations when quo warranto is used to 
test the validity of a statute. (a) Suppose that such a quo war- 
ranto action is begun in a Court of Appeals. In its decision the 
Court of Appeals declares the statute invalid. The Supreme 
Court may either affirm or reverse the judgment by a bare 
majority of four members.’ (b) Suppose that the Court of 
Appeals has ruled the statute constitutional. Upon the appeal 

26 Adopted Sept. 3, 1912. 

27 The decision of the lower court will be affirmed when the vote of the 


Supreme Court is split, three-to-three. Cf. Patten v. Aluminum Castings Co., 
105 Ohio St. 1, 136 N.E. 426 (1922). 
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of the case, the Supreme Court may affirm this decision by a 
simple majority of four judges. But for the Supreme Court 
to declare the law unconstitutional on this appeal there must 
be a concurrence of at least six judges; even if the Supreme 
Court votes five-to-two to reverse the award of the Court of 
Appeals, the statute must be held constitutional and the decision 
of the lower court affirmed.” (c) Likewise, if the quo war- 
ranto proceeding originates in the Supreme Court, the Court 
may uphold the validity of a statute involved by a simple 
majority of the judges; yet to declare the act void would 
require a concurrence of at least six of the judges. 

Hence, if a relator bases his claim upon a statute which is 
likely to be declared unconstitutional, he should by all means 
commence his quo warranto proceeding in the Supreme Court, 
since the statute will fall only if six judges agree to invalidate 
it. But if a relator seeks to have the statute declared void, he 
should start proceedings in a Court of Appeals, because the 
Supreme Court, by a simple majority of four judges, can 
affirm a decision of the Court of Appeals holding the statute to 
be unconstitutional. 

The use of the device is not remote. On at least eighteen 
occasions the quo warranto writ has been used to test the val- 
idity of a statute.” Four such cases have arisen since the 

8 Cf. Barker v. City of Akron, 98 Ohio St. 446, 121 N.E. 646 (1918). 

2° State ex rel. Meacham v. Preston, 126 Ohio St. 1, 183 N.E. 777 
(1932); State ex rel. Symons v. Rice, 96 Ohio St. 574, 117 N.E. 893 
(1917); State ex rel. Pogue v. Groom, 91 Ohio St. 1, 109 N.E. 477 
(1914); State ex re/. Ach v. Evans, go Ohio St. 243, 107 N.E. 537 (1914); 
State ex rel, Attorney-General v. Capital City Dairy Co., 62 Ohio St. 350, 
57 N.E. 62 (1900); State ex rel, Attorney-General v. Brown, 60 Ohio St. 
499, 54 N.E. 467 (1899); State ex rel. Wilmot v. Buckley, 60 Ohio St. 
273, 54 N.E. 272 (1899); Mason v. State ex rel. McCoy, 58 Ohio St. 30, 
50 N.E. 6 (1898); State ex rel. Richards v. Cincinnati, 52 Ohio St. 419, 
40 N.E. 508 (1895); Street Railway Co. v. Street Railway Co., 50 Ohio 
St. 603, 36 N.E. 312 (1893); State ex rel, Wasson v. Taylor, 50 Ohio St. 
120, 38 N.E. 24 (1893); State ex rel. Attorney-General v. Hudson, 44 
Ohio St. 137, 5 N.E. 228 (1886); State ex rel. Attorney-General v. Haw- 
kins, 44 Ohio St. 98 (1886); State ex rel. Attorney-General v, City of 


Cincinnati, 23 Ohio St. 445 (1872); State ex rel. Attorney-General v. Sher- 
man, 22 Ohio St. 411 (1872); State ex rel. Attorney-General v. City of 
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adoption of Art. IV, Sec. 2 in 1912.°° Those lawyers who do 
not believe that the power of the Supreme Court to declare 
laws invalid should be shackled might favor an indirect attack 
on the present restriction by working to abolish the original 
jurisdiction of the Supreme Court in quo warranto; this would 
eliminate one situation wherein the Supreme Court is now able 
to invalidate a statute only by an abnormal majority. 

The above factors, it is believed, justify the abolition of 
the Supreme Court to hear quo warranto actions in the first 
instance. The original jurisdiction of the Supreme Court over 
quo warranto should be stricken from the Constitution. In the 
place of the Constitutional grant, the legislature should 
empower the Common Pleas to hear quo warranto, so that 
the Supreme Court would be limited to hearing appeals on 
issues of law. The procedure to be followed should be that 
of an ordinary civil action. This would reduce the cost of the 
court system, simplify the Constitution, and possibly further 
justice. 


ORIGINAL WRITs WITH APPELLATE FUNCTIONS 


The remaining original jurisdiction of the Supreme Court 
in mandamus, procedendo, prohibition and habeas corpus (with 
the exception of a few phases of mandamus and habeas corpus) 
serves as steps in the appeal of litigation already commenced 
in inferior courts. These remedies grew in the common law as 
aids to the writs of appeal, error, and certiorari. 

Certiorari and error were writs to appeal a case after the 
judgment had been rendered in the court below. It was often 
so difficult for a lawyer to decide when to use certiorari and 
when to use error that he might as well toss a coin. Yet the 
client might lose his cause of action if the attorney selected 
Cincinnati, 20 Ohio St. 18 (1870); State ex rel. Attorney-General v. Ken- 
non, 7 Ohio St. 546 (1857); State ex rel. Attorney-General v. Neibling, 6 
Ohio St. 40 (1856). 

80 All four cases were original proceedings in the original jurisdiction of 


the Supreme Court. And in all four, the votes of the Supreme Court have 
been unanimous. 
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certiorari instead of error, or vice versa. Hence, upon the 
recommendation of the Ohio Judicial Council, the legislature 
has consolidated certiorari and error into the single appeal.” 

On the other hand, mandamus, procedendo, prohibition 
and habeas corpus are historical writs for use in appealing liti- 
gation defore judgment has been reached in the subordinate 
tribunal. Professor Sunderland points out the equal confusion, 
and costly results, attendant upon the choice of these writs: 

The volume of litigation which has involved the scope, purpose and 
proper limitations of these various appellate remedies has been appalling. 
I venture to say that the forms of action at common law never 
approached these forms of appeal in these burdensome consequences. 
Our appellate practice has become such a perpetual source of litigation 
in practically all our states, that Corpus Juris devotes more space to 
Appeal and Error than to any other subject in the law. The confusion 
which baffles the ingenuity of counsel could not be better demonstrated 
than by the admission of the appellate courts themselves that in case of 
doubt between two methods of appeal it would be prudent to use 
re 

The discussion that follows of the original jurisdiction of 
the Supreme Court in mandamus, procedendo, prohibition, and 
habeas corpus is intended to reveal the confusion surrounding 
these writs that today make them unworkable. The writer 
believes that the reform suggested by Professor Sunderland is 
still needed—that these writs be repealed from the Constitu- 
tion and that there be substituted “a single form of appeal, 
consisting of a simple notice.”** Ohio has adopted the reform 
in part by supplanting certiorari and error with the simple 
notice (“appeal”). Ohio should go the whole way. 

81 GENERAL CopE sec. 12223-46 abolished writs of error and certiorari 
in civil cases. Section 12223-1 defines the new single “appeal” as the means 
of reviewing civil cases. 

82 Sunderland, Simplification of Appellate Procedure (1929), 3 U. oF 


Cin. L. Rev. 1, at p. 5. 
88 Sunderland, op. cit. supra, n. 32, at p. 6. 
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ManbaMus 


Since the lay-delegates at the Convention of 1851 had 
little idea of the meaning of mandamus in the common law, 
and since it nowhere appears from the Proceedings that the 
lawyer-delegates made any attempt to enlighten the laymen, 
the Supreme Court was free to decide for itself the scope of 
its power in mandamus. Two functions have been recognized. 
(1) The Court has received petitions for mandamus to com- 
mence litigation in the Supreme Court even though no steps 
were first taken in a lower tribunal. (2) And the Supreme 
Court has permitted mandamus in the appeal of cases pending 
in the lower tribunals. 

To Initiate Litigation. The ancient prerogative of man- 
damus first took form as a letter to the king to seek his aid in 
ordering a royal officer to do his duty. As the monarch side- 
stepped his judicial tasks, the King’s Bench assumed the duty 
of issuing the decrees. It was in the discretion of the judges 
whether or not to award mandamus, so that the practice has 
now arisen that the writ will issue only where the petitioner 
has no other adequate remedy. 

The Ohio legislature had empowered the Supreme Court 
to grant mandamus in the very first Act to organize the 
judiciary in 1803.°° The Court sought to apply the common 
law uses. And the legislature has enacted a definition of its 
own: 

Mandamus is a writ issued, in the name of the state, to an inferior 
tribunal, a corporation, board, or person, commanding the performance 
of an act which the law specifically enjoined as a duty resulting from 
an office, trust, or station.*° 

Thus, if an official or a layman who has been charged with 
some duty by common law or by statute refuses to execute his 
duty, an aggrieved party may go either to the Supreme Court, 
to a Court of Appeals, or to a Common Pleas to compel the 


84 Act of April 15, 1803, 1 Chase 356. 
35 Ou1o GENERAL Cope, sec. 12283. 














40 
public agent to execute the function. If the petitioner satisfies 
the requirements of the writ, the Supreme Court cannot decline 
to hear the case on the ground that he could have obtained the 
same relief in mandamus in a lower court or because the con- 
troversy is too insignificant to require the attention of seven 
appellate judges—since the Constitution now commands: 
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No law shall be passed or rule made whereby any person shall be 
prevented from invoking the original jurisdiction of the supreme court.** 

There have been a few original mandamus actions before 
the judges of the Supreme Court that have warranted such 
distinguished trial masters. For example, in State ex rel. 
American Union Telegraph Co. v. Bell Telephone Co.," the 
Court was petitioned to determine the right of the public to 
subscribe for the services of public utilities. In order to gag 
the competition of the rival American Union Telegraph Com- 
pany, the Western Union contracted with the Columbus Tele- 
phone Company for telephone services and for the stipulation 
that the Telephone Company would not install any phones in 
the office of any rival company. The American Union peti- 
tioned the Supreme Court to compel the Telephone Company 
to install phone service; and the Court granted relief in man- 
damus because it found the statutory duty of a public telephone 
utility to be to furnish service to all subscribers willing to pay. 

But most of the cases are far short of such social importance. 
Typical is the petition in State ex rel. Walton v. Crabbe,” in 
which an attorney retained by the department of welfare sought 
a writ from the Supreme Court to force the Attorney-General 
to issue a pay voucher. The legal problems were as insignificant 
as the compensation involved, and the Common Pleas or the 
Court of Appeals of Franklin County might have handled the 
case just as efficiently. 

The continuance of the duty upon the Supreme Court to 

86 Onto ConstiTuTION, Art. IV, sec. 2. 


87 36 Ohio St. 296 (1880). 
88 109 Ohio St. 623, 143 N.E. 189 (1924). 
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hear these original mandamus actions is at best an annoying 
luxury.” The petitioner has a selection of three courts in which 
to commence action, and his choice will usually be determined 
by which set of judges will probably hear his case most favor- 
ably. We are tolerating a trial court of seven judges, each of 
whom receives four times the amount of salary of a judge of 
the Common Pleas in many counties.*” There is but one con- 
clusion: the constitutional duty of the Supreme Court to hear 
original actions in mandamus should be abolished. The peti- 
tioner should be limited to the lower courts in commencing his 
litigation; the Supreme Court should hear only appeals on 
issues of law. 

As an Appellate Writ. Mandamus is the writ designed to 
compel any public officer to do his duty. Therefore the writ 
should issue against any judge to order him to sit in trial of 
a case and proceed to judgment where he is instructed to do 
so by common law or statute. If a judge or presiding officer 
of a lower tribunal refuses to hear an action because he errone- 
ously believes that he has no jurisdiction over the case, or if 
he refuses to proceed to judgment because he has erroneously 
accepted some reason to stop the suit, the aggrieved party can 
petition the Supreme Court to order the judge below to go 
ahead with the case. In hearing this petition the Supreme 
Court must decide whether the inferior court did have juris- 
diction, or whether the reason assigned by the judge for refus- 
ing to proceed to judgment is invalid. And in making this 
decision the Supreme Court is reviewing a point of law decided 
by the inferior tribunal; thus it can be said that mandamus has 
the function of an appellate writ. 

To illustrate. In Matter of James Turner,” an indictment 

89 Of more than 174 proceedings in mandamus heard by the Ohio Su- 
preme Court, no fewer than 137 were commenced in its original jurisdiction. 

*° Onto GENERAL Cope, sec. 2251: Chief Justice of the Supreme Court, 
$12,500; associate judge, $12,000; judge of Common Pleas, $3,000 to 


$12,000. 
415 Ohio 542 (1832). 
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for murder was returned against Turner in the Common Pleas 
of Fairfield County. The judge observed that an indictment 
against the accused for the same offense had been presented to 
the Supreme Court (which acted as a trial court while on circuit 
before 1851). The judge asked Turner to elect in which court 
he desired to be tried. Turner stood mute. Thereupon the 
Common Pleas judge refused to proceed with the trial because 
the similar indictment was still pending before the Supreme 
Court. The prosecuting attorney then petitioned the Supreme 
Court to issue a writ of mandamus to order the judge of the 
Common Pleas to take jurisdiction. The writ did issue, for the 
Supreme Court found that mandamus applies “to compel 
courts to do that justice which the law enjoins them to admin- 
ister,”*” even though it will not constrain the judge “to act in 


a particular manner,” nor to “prescribe what judgment to 
: 9943 


give 

There are two strong limitations on the use of mandamus 
as an appellate writ. First, the writ will issue only where the 
inferior tribunal has not yet rendered a judgment. If a judg- 
ment has been given, no matter how obviously erroneous, 
mandamus will not issue to compel the lower court to change 
it, since the aggrieved party has adequate remedy to gain a 
reversal by ordinary error proceedings.“ Second, although the 
Supreme Court may order the inferior tribunal to act, it will 
not compel it to act in any special way or to reach any particu- 
lar conclusion. For example, where a probate judge is willing 
to proceed with a controversy to a final award, the Supreme 
Court will not intervene with mandamus to force him to con- 
strue a statute in any particular way;*° the aggrieved party must 
wait until the probate judge renders judgment, and then 
attack that judgment by ordinary appeal. 




































#2 Id. at 543. 
43 Td. at 544. 
#4 State ex rel. Schunk v. Hamilton, 127 Ohio St. 555, 190 N.E. 199 


(1933). 
#5 State ex rel. Stansberger v. Lamneck, 128 Ohio St. 35, 190 N.E. 142 


(1934). 
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Shall the Supreme Court continue its power to use man- 
damus as an appellate writ? (1) Practice under the writ has 
become extremely confusing. In General Code sections 12283 to 
12302 the legislature has sought to define the substance of the 
writ, as well as procedure. But since the power in mandamus 
has been created by the Constitution, the Supreme Court has 
said that as to the substantive scope of mandamus, “it is not in 
the power of the legislature either to add to or take from it”;*° 
and as to procedure, “the statute is not in any event conclusive 
upon this subject.”*’ In future cases, will the Supreme Court 
follow the dictates of the Code, or will it deviate in favor of 
a common law rule? 

Mandamus is said to be a discretionary writ and will issue 
only when the Court is sure that the relator has no other 
adequate remedy.” But since the Constitution, Art. IV, Sec. 2, 
enjoins the Supreme Court from making any rule “whereby 
any person shall be prevented from invoking the original juris- 
diction of the supreme court,” can the Court exercise any 
discretion in granting or denying the writ when the relator 
establishes a right to relief? 

The demarcation between the right to have mandamus and 
the necessity to recur to the ordinary error proceedings is not 
clear. Mandamus will issue only before the lower court has 
made a final decision; mandamus can never be used to specify 
how a subordinate tribunal shall act; a relator may not have 
the writ where any other adequate remedy is available to him. 
But there is doubt as to when a tribunal has made a final 
decision, or whether the relator has another adequate remedy. 
If a lower court has assumed jurisdiction, but is dilatory in 
proceeding although the relator is meanwhile put to serious 

46 State ex rel. Moyer v. Baldwin, 77 Ohio St. 532 at538, 83 N.E. 907, 
19 L.R.A. (N.S.) 49, 12 Ann. Cas. 10 (1908). 

*? State ex rel. Cope v. Cooper, 121 Ohio St. 519 at 521, 169 N.E. 701, 
8 Ohio L. Abs. 63 (1930). 

*8 25 Onto JURISPRUDENCE, 975. 


*° State ex rel. Cope v. Cooper, 121 Ohio St. 519, 169 N.E. 701, 8 Ohio 
L. Abs. 63 (1930). 
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hardship, will the Supreme Court issue mandamus to order 
the lower court to hurry?” Of course, the relator will find out 
whether mandamus will issue when the Supreme Court renders 
its decree. But that’s not administering law; it’s gambling. 
Moreover, the relator may be held to have lost his right of 
appeal because he has chosen the wrong writ.” 

(2) Mandamus may be subject to a tricky device in the 
testing of the validity of statutes. Such may be the result of 
the Constitutional limitation which restricts the power of the 
Supreme Court in declaring laws void to instances where six of 
the seven judges concur, except that a simple majority of four 
judges can affirm a decision of a Court of Appeals declaring a 
law unconstitutional.” 

Suppose that a Common Pleas court refuses to proceed in 
determining a case solely because the judge believes the statute 
on which the plaintiff relies for his relief is invalid. By the Con- 
stitution” the aggrieved party has an opportunity to seek man- 
damus from either a Court of Appeals or the Supreme Court, 
to test the validity of the statute that the Common Pleas refuses 
to enforce. (a) If the relator petitions a Court of Appeals, and 
if this Court should hold the law unconstitutional, then the 
Supreme Court could affirm the decision of the Court of Ap- 
peals by a simple majority of four judges. (b) On the other 
hand, if the relator petitions the Supreme Court in the first 
instance, it would take a concurrence of six judges to hold the 
statute invalid and thereby refuse a writ of mandamus. Obvi- 
ously, if the relator depends on the validity of a statute to gain 
relief, the sensible thing for him to do is to seek mandamus 
immediately from the Supreme Court. 

5° Cf. the relator’s predicament in State ex rel. Schunk v. Hamilton, 127 
Ohio St. 555, 190 N.E. 199 (1933), where the Court of Appeals had assumed 
jurisdiction of an appeal but was postponing final judgment. 

51 For example, consider the petitioner’s plight in Shelby v. Hoffman, 7 
Ohio St. 450 (1857). 

52 Onto Constitution, Art. IV, sec. 2. For a more complete discussion, 
see Hausser, Limiting the Voting Power of the Supreme Court: Procedure in 


the States (1938) 5 Onto Sr. L.J. 54. 
58 Art. IV, secs. 2, 6. 
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Such tactics have been used in Ohio. In State ex rel. 
Williams v. Industrial Commission of Ohio, the relator, 
an injured employee, invoked the original jurisdiction of the 
Supreme Court in mandamus to compel the Industrial Com- 
mission to compensate the relator from its surplus fund because 
the employer was insolvent. General Code sec. 1465-75"° 
orders such payments from a fund (raised from premiums paid 
by solvent employers) when the employer of the injured party 
is insolvent. Because three judges could find no constitutional 
objection to the act, a writ had to be granted, even though four 
members of the Court believed that the statute violates the due 
process clause of the Fourteenth Amendment. 

Counsel for the relator were wise in commencing the action 
in the Supreme Court. For, if the case had originated in a 
Court of Appeals unsympathetic to the statute, then, on appeal 
to the high tribunal, the four dissenting judges above could 
have controlled the decision and hence denied relief.” 

The attendant evils of mandamus, as described above, jus- 
tify the total abolition of the power of the Supreme Court to 
issue mandamus. Instead, the Constitution should be amended 
so as to empower the Assembly to regulate procedure on appeal. 
Then the legislature should rephrase the uniform statutory 
appeal (now in General Code secs. 12223-1 et. seg.) to include 
an appeal to order an inferior tribunal to proceed before it has 
rendered a judgment. No longer would a litigant run the risk 
of losing all right of appeal because he chose mandamus instead 
of appeal. The Supreme Court could discuss the substantive 
rights instead of wrangling with the procedural intricacies of 
a prerogative writ. The appellant’s lawyer would not then 
have a choice of appellate courts through which to obtain a 
more favorable decision on the constitutionality of a statute. 

54116 Ohio St. 45, 156 N.E. 101 (1927). 

55 As amended March 26, 1925. 

56 This same strategy proved successful in State ex rel. Durbin v. Smith, 


102 Ohio St. 591, 133 N.E. 457 (1921), and in State ex rel. Jones v. 
Zangerle, 117 Ohio St. 507, 159 N.E. 564 (1927). 
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PROCEDENDO 


Procedendo is another common law writ that the Conven- 
tion of 1851 fossilized into the present Constitution. The 
Supreme Court had used this writ years before 1851°’ without 
the aid of any express constitutional authority. And when the 
Judiciary Committee of the Convention of 1851 proposed that 
the Supreme Court be expressly empowered to issue writs of 
procedendo, the lay delegates were too browbeaten by the Latin 
terminology to question the necessity for its inclusion. Proce- 
dendo has continued to browbeat lawyers too. 

Pollock and Maitland,” and Holdsworth,” in their stand- 
ard treatises on the English law, did not consider this writ of 
sufficient importance to describe its operation. 

Technically, procedendo is a writ issued in an action that 
has previously been removed from an inferior court to a supe- 
rior court by habeas corpus, certiorari, or writ of privilege, and 
where 

It does not appear to such superior court that the suggestion upon 
which the cause has been removed is sufficiently proved; in which case 
the superior court by this writ remits the cause to the court from whence 
it came, commanding the inferior court to proceed to the final hearing 
and determination of the same.*° 
In simpler terms, when an inferior court has without justifica- 
tion refused to take jurisdiction of a case, or to prosecute a case 
to judgment, the aggrieved party may apply to the Supreme 
Court to issue the writ of procedendo to direct the inferior court 
to take charge of the action and proceed to judgment. But if 
the lower court has already rendered judgment, the petition 
for a writ of procedendo cannot be used to bring the case to the 
attention of the Supreme Court—because such a heresy would 
invade the scope of the appellate writs of certiorari, error and 
appeal. 

57 Cf. In the Matter of Samuel Kazer, 5 Ohio 544 (1832). 

58 PoLLock AND MaiTianp, History oF ENGuisu Law (2d ed., 1901). 


59 Ho_psworTH, A History oF EnGuiisH Law (1927). 
6° 2 Bouvier’s Law Dictionary (Rawle’s 3d rev.), p. 2729. 
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Procedendo, then, is not an original writ in the sense of 
giving a plaintiff the right to initiate his litigation in the 
Supreme Court. Rather, the litigants first must have attempted 
to gain relief from an inferior court. Only when the lower 
court has refused to render a judgment will the Supreme Court 
use its “original jurisdiction” in procedendo.” 

The untutored law clerk will now ask: “In these cases, the 
Supreme Court orders the lower court to take some affirmative 
step. Why does not mandamus fill the need just as well? How 
will I know when to use procedendo and not mandamus?” 

The Supreme Court sought to supply a distinction between 
procedendo and mandamus in Matter of Samuel Kazer.” 
Samuel Kazer had been tried and convicted of arson in the 
Court of Common Pleas of Delaware County. Upon a writ 
of error, the Supreme Court reversed the conviction and 
ordered a new trial. But since the journal entry of the Supreme 
Court ordered only the keeper of the penitentiary to return the 
prisoner to the sheriff—and did not specifically order the Court 
of Common Pleas to retry the case—the trial judge refused to 
proceed because he did not believe that he had jurisdiction. The 
Supreme Court then issued procedendo to compel the trial judge 
to act. According to the Supreme Court, mandamus might be 
issued to the Common Pleas judge; “but as a peremptory 
mandamus is not ordered in these cases in the first instance, we 
believe the ends of justice will be attended with equal certainty 
and more speed by procedendo.”” 

But the Supreme Court did not explain why procedendo 
compels greater speed and certainty than mandamus. 

The Supreme Court did finally admit that mandamus is 
equally as efficient, in State ex rel. Smith v. Smith.“ Here the 
relator, a state milk inspector, petitioned the Supreme Court to 
exercise its original jurisdiction in mandamus to compel the 

81 Cf. Matter of Samuel Kazer, 5 Ohio 544 (1832). 

82 Tbid. 


83 Jd. at 545. 
° 69 Ohio St. 196, 68 N.E. 1044 (1903). 
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defendant, a justice of the peace, to proceed with a misde- 
meanor prosecution against one Townsley, without the inter- 
vention of a jury. The magistrate had doubted his jurisdiction 
to proceed with the case except by the use of a jury. The 
Supreme Court thought otherwise, and issued mandamus to 
order the justice of the peace to hear the prosecution. Shauck, 
J. explained that mandamus could be used instead of proce- 


dendo: 


Formerly the writ of procedendo ad judicium was awarded by a 
court of superior jurisdiction to compel an inferior tribunal to proceed 
in cases where it refused to act because doubtful of its jurisdiction, or 
satisfied that it had none. It was, in substance, a writ of mandamus 
though having a peculiar name because of its office in the particular 
case. But in modern practice the distinction in name has disappeared 
and mandamus is allowed, not to control discretion, but to compel its 
exercise.®° 
In other words, procedendo may be dropped from the Consti- 
tution because its function is adequately served by the more 
inclusive writ of mandamus. And the writer has already recom- 
mended the elimination of mandamus in favor of a more 
extended operation of the statutory appeal.” 

Indeed, so long as procedendo continues in the Constitu- 
tion, it is a pitfall into which the litigant may lose his sub- 
stantive rights, solely because he has erroneously chosen this 
method of appeal instead of another. This danger lurked in 
State ex rel. Barnes v. Marsh.“ The relatrix had petitioned 
the Supreme Court in its original jurisdiction to issue man- 
damus or procedendo to compel judges in the courts below to 
expunge certain judgments rendered against the relatrix. The 
Supreme Court refused this relief, since when a case has reached 
the judgment-stage, the proper method to attack a judgment 
(that is regular on its face) is by error proceedings, not man- 
damus or procedendo: 

®° 69 Ohio St. 196, at p. 201. 

6 In the past few years, the only petition for a writ of procedendo from 
the Supreme Court in its original jurisdiction has been State ex rel. Davey 0. 


Owen, 133 Ohio St. 96, 10 Ohio Op. 102 (1937). 
67 120 Ohio St. 222, 165 N.E. 843 (1929). 
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Plaintiff has a misconception of the province of a suit in mandamus 
as well as of the province of a suit in procedendo. Such suits cannot 
be made the instrumentality of review.” 





PROHIBITION 


Prohibition is another common law writ that enables the 
litigant to appeal his case to the Ohio Supreme Court defore 
the subordinate tribunal has rendered judgment. It is prob- 
able that the Supreme Court made no use at all of this writ 
before 1913. No Constitutional Convention before that of 1912 
discussed the need for it. But in 1912 the influential delegate 
Judge Worthington proposed to include the writ of prohibition 
as one of the original jurisdictions of the Supreme Court. The 
following is the discussion of the writ of prohibition in the 
Convention of 1912, which caused the writ to be inserted into | 
the present Constitution: 


Mr. Worthington: .. . There will be some lawyers here who 
have not looked at their Blackstone for some years, and who may have 
very hazy notions in their own minds as to what a writ of prohibition is. 
It is a writ that is used by the higher court in ordinary parlance to keep 
an inferior court within the limits of the jurisdiction that the law pre- 
scribes for it. It is a short cut to tell the inferior court to mind its own 
business and not attempt to do something that the law does not authorize 
it todo. It was a writ that was exercised by the court of King’s Bench 
in England, and that was brought over to all the courts of last resort 
in this country. I believe it was possible to have been exercised by the 
supreme court under the constitution of 1802 in Ohio, but was made 
impossible in the constitution of 1851. Why the change was made I 
do not know. 

[Worthington referred to a case (He did not remember the cita- 
tion.) wherein a trial judge was probably exceeding his powers. To 
stop him, and since there was no writ of prohibition in the Ohio Supreme 
Court or the Circuit Courts] . . . the lawyers tortured . . . the writ 
of mandamus with the writ of injunction into a writ of prohibition, 


88 120 Ohio St. 222, at p. 224. The Supreme Court generously allowed 
the relatrix thirty days in which to amend her petition. But the amended 
petition failed to bring relief, in State ex rel. Barnes v. Marsh, 121 Ohio St. 
321, 168 N.E. 473 (1929), and State ex rel. Barnes v. Marsh, 121 Ohio St. | 


477 (1929). 
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and we had that sort of thing going on in the courts of Hamilton 
County which accomplished exactly the same result of what they thought 
was a mandamus to compel the judge not to do what he was going to 
do, and they coupled that with a prayer for injunction. To a lawyer 
who was brought up in the old school such a thing would have caused 
I don’t know how much mental trouble. I was not brought up under 
the old school, but I was near enough to it to remember how those who 
were the leaders when I was young at the bar would have looked at a 
matter of that kind. I cannot conceive any possible harm that the 
granting of the power to issue that writ to the supreme court would 
give and I can see that it might prevent a great deal of trouble.® 

Prohibition at Common Law. Prohibition is a prerogative 
writ issued by a superior court and directed to an inferior tri- 
bunal, or to an “inferior ministerial tribunal possessing inci- 
dental judicial powers and known as a quasi judicial tribunal; 
or even in extreme cases, to a purely ministerial body, com- 
manding it to cease abusing or usurping judicial functions.” It 
attempts to stop an inferior court or tribunal “from usurping 
jurisdiction with which it is not legally invested.”” 

First used by the Crown as a weapon to limit the jurisdic- 
tion of the Ecclesiastical Courts,” the writ of prohibition is now 
used by a lay superior court against a secular inferior court. It 
does not settle a case on its merits, but merely stops a lower 
court from doing so. It is similar to injunction in that both stop 
proceedings; but injunction is directed against the litigants, 
whereas prohibition is a command against the court itself. 

Defects of the writ in Ohio. (1) Although the Ohio courts 
commenced their use of prohibition only in 1913, a penumbra 
of judicial fog already beclouds the practice under the remedy. 
It has taken costly litigation to instruct Ohio lawyers that pro- 
hibition will not issue where the relator could have pursued an 
adequate remedy at law."* And that prohibition is not a substi- 

8° 1 Proceedings and Debates, Convention of 1912 (1912), p. 1044. 


70 32 Onto JuRisPRUDENCE, “Prohibition,” sec. 2. 

72 Pottock anp Mairianp, History or Encuish Law (2d ed., 
1901), p. 665. 

72 State ex rel. Wade v. Kinkead, 113 Ohio St. 487, 149 N.E. 697 
(1925). 
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tute for writ of error; therefore prohibition will not lie if the 
lower court has rendered a judgment.” And that prohibition 
issues to restrain a court from exercising powers of jurisdiction 
which it does not have, but will not issue where a court, having 
competent jurisdiction, is about to issue an erroneous judg- 
ment. And that prohibition issues as of right, not by discretion 
of the Court.** Additional academic refinements have been the 
by-product of forty-four other proceedings commenced in the 
Supreme Court alone. 

(2) The right of a litigant to invoke the original jurisdic- 
tion in prohibition produces an undesirable method of testing 
the constitutionality of a statute, similar to that discussed above 
in the consideration of mandamus. This strategy has not as yet 
been employed, but it might well be attempted in testing such 
statutes as delegate unconstitutional powers to the courts of 
common pleas, probate courts, justices of the peace, municipal 
courts, or administrative tribunals exercising judicial powers. 

The confusion in administering the writ of prohibition, 
together with its possible abuse in the testing of the validity 
of a statute, warrants the repeal of the writ from the Consti- 
tution. In its place, the legislature should extend the existing 
unitary statutory appeal” to include a fourth category in addi- 
tion to the third category advocated in the previous discussion 
of mandamus: (d) appeal before judgment to prohibit further 
proceedings in the inferior tribunal. The legislature could then 
make further changes. as the needs arise, without the necessity 
for constitutional amendments. And the Supreme Court could 
not dismiss the appeal because the appellant had chosen the 
wrong writ. These reforms suggested under the discussions of 
Mandamus and Prohibition would enlarge the power of the 

18 Ibid. 

™ State ex rel. Firestone Tire & Rubber Co. v. Duffy e¢ al., Industrial 
Commission of Ohio, 114 Ohio St. 702, 152 N.E. 656 (1926). 

© State ex rel. Garrison v. Brough, 94 Ohio St. 115, 113 N.E. 683 
hain GeneraL Cope, sec. 12223-1, which now has two categories: 
(a) appeal on questions of law, (b) appeal on questions of law and fact. 











52 
appellate courts to hear appeals in many cases before a final 
order has been granted. It would still not permit appeals from 
any intermediate order, as is allowed today in New York. 
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Haseas Corpus 


Habeas corpus—a prerogative writ so hallowed by the lay- 
man that legislators would reflect twice before proposing any 
substitute. And being an historical writ, habeas corpus is now 
so shrouded in judicial fog that the lawyer shies away. As a 
result, the layman and the lawyer are on a par: both revere 
the writ because of its mystery. Nevertheless, it is high time 
someone peeks up to discover whether we are not worshipping 
an idol. 

As an original writ. In general, habeas corpus is a writ 
directed to the person detaining another and commanding him 
to produce the body of the prisoner at a certain time and place, 
with the day and cause of his caption and detention, to do, 
submit to, and receive whatsoever the court or judge awarding 
the writ shall consider in that behalf. It seeks to protect one’s 
personal liberty from unlawful restraint. 

In Ohio habeas corpus has two procedural functions. (1) It 
may be the object of an ordinary civil action to free a person 
restrained by a defendant who has not claimed to have the right 
to do so by reason of any judicial proceeding. Thus, a person 
claiming the right to custody of children may have habeas 
corpus against one who is allegedly holding the minors unlaw- 
fully.” The writ will issue in favor of a parent to secure the 
release of a minor son from state military service where the 
son has misrepresented his age and has enlisted without his 
parent’s consent.» And when a sane person is confined in an 
insane asylum, the court must grant habeas corpus.” 

The Supreme Court has been expressly empowered with 
this original jurisdiction in habeas corpus since 1851. Indeed, 

77 Clark v. Bayer, 32 Ohio St. 299 (1877). 


78 Re Kutchta, 81 Ohio St. 508, 91 N.E. 1132 (1909). 
7° Re Gunning, 14 Ohio C.C. 507, 7 Ohio C.D. 443 (1897). 
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the Constitutional amendment of 1913 forbade the Supreme 
Court to pawn off this jurisdiction—by stipulating that: 

no law shall be passed nor rule made whereby any person shall be pre- 
vented from invoking the original jurisdiction of the supreme court.*° 
In 1851 it was not unreasonable to give the judges of the 
Supreme Court this original power, because at that time they 
were “stirrup justices” and heard all important trials in the 
first instance. Moreover, since the number of judges in Ohio 
was small, it was important that every one of them have power 
to issue that great protective remedy. 

Disadvantages of the Original Power in the Supreme Court. 
But today the Supreme Court sits only at Columbus, where a 
Court of Appeals, a Court of Common Pleas, and a Probate 
Court all meet and can issue the writ with the same effectiveness 
as the Supreme Court. There are now enough local judges in 
Ohio to make the writ easily available everywhere. A proceed- 
ing in habeas corpus may involve laborious factual controversies. 
Hence, it may be that today the hearing of habeas corpus actions 
as a writ to initiate a litigation should be confined to inferior 
tribunals. On the other hand, the writ may still be so valuable 
a remedy that every judge except the police judges should 
continue to have power to issue it. The Ohio Judicial Council 
should study whether the Supreme Court should discard its 
power to hear habeas corpus in the first instance, and whether 
the voters would consent to such a repeal. 

It is this writer’s opinion that original jurisdiction in the 
Supreme Court over habeas corpus should be abolished. If 
“habeas corpus” sounds too good to eliminate from the Con- 
stitution, the next Convention might retain it only in the Bill 
of Rights, where it should be stipulated that habeas corpus be 
preserved as a civil right. The legislature could then vest it 
in those courts as found necessary. 

As an Appellate Writ. (2) In Ohio, habeas corpus is used 
also as a means of appeal of litigation to the Supreme Court. 


8° Now in Art IV, sec. 5. 
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The writ seeks to protect a person from unlawful restraint by 
anyone; therefore, it will issue against any public officer who 
holds a person pursuant to a void court process or judgment. 
The habeas corpus proceeding is thus resolved into an appellate 
or collateral attack on a proceeding of an inferior tribunal. The 
question is whether the order which resulted in confinement of 
the prisoner is void. 

(a) Here the fog thickens, and justifies Professor Sunder- 
land’s contention that the appellate function of habeas corpus 
he abolished. When habeas corpus issues, the prisoner walks 
away a temporarily free man; under ordinary proceedings in 
error, the prisoner may be detained to await a new trial. Hence, 
to make the most sparing use of habeas corpus, the Supreme 
Court has said that the writ will issue only where the proceed- 
ings below were clearly “void”; but if the void character of the 
order does not clearly appear on its face, or if the proceeding 
was only “irregular,” then the prisoner must resort to appeal.” 

(b) As might be expected, the Ohio courts have faltered 
in attempting to apply the distinction between “void” and 
“irregular” proceedings. In Ex Parte Shaw,” the Supreme 
Court announced “jurisdiction” as the test of a void proceed- 
ing; the writ would issue only if the court below did not have 
“jurisdiction” of the subject matter or the parties. Thus, 
habeas corpus may not be used to revise errors or irregularities 
in the sentence of a court of competent jurisdiction.” Never- 
theless, in Lewis v. Reed“ the Supreme Court ruled that a 
petitioner may invoke habeas corpus to attack a judgment for 
fraud in its procurement, even though the judgment may 
appear on its face regular and made by a court of competent 
jurisdiction. 

The Supreme Court, in its desire to limit the scope of 





































81 Yutze v. Copelan, 109 Ohio St. 171, 142 N.E. 33, 32 A.L.R. 1048 
(1923). 

827 Ohio St. 81 (1857). 

88 Ex Parte Bushnell, g Ohio St. 77 (1859). 
84117 Ohio St. 152 (1927). 
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habeas corpus, might reasonably have allowed this remedy only 
where the lower court has not yet reached judgment. If the 
trial court has once reached a final decision, the defendant 
might be relegated to the normal appeal. This is the distinction 
the Supreme Court has drawn in applying prohibition. But not 
so with habeas corpus. Of course the writ will issue to free a 
suspect who has been confined to await action by the grand jury 
and where the grand jury has adjourned without returning an 
indictment.** But as we have seen above, the Court allows 
habeas corpus to strike down a “judgment” fraudulently pro- 
cured even though the defendant might have prosecuted a 
direct appeal. 

(c) The Supreme Court does make a temporal distinction 
—lIs habeas corpus being sought Jefore or after conviction by 
the trial court?—in deciding whether habeas corpus may be 
used to test the constitutionality of a statute. If the defendant 
has been restrained, but not yet convicted, under the statute 
alleged to be unconstitutional, he can bring habeas corpus, and 
have the question of constitutionality of the statute decided by 
the judge hearing the petition for the writ.*° On the other 
hand, if the trial court has once ordered conviction upon the 
basis of the statute, the defendant may not have habeas corpus, 
but must test the validity of the law by an ordinary appeal.” 
This distinction appears irrational. A man’s liberty is no less 
important to him after conviction than before a conviction. 
Both before and after judgment, the trial court is a court of 
competent jurisdiction to rule on the constitutionality of a 
statute, without the need for an overlapping jurisdiction of an 
appellate court in habeas corpus. 

(d) Again, as a result of the restricted power of the Su- 
preme Court in Art. IV, Sec. 2 in voting on the constitutionality 

*® State ex rel. Parks v.Lott,5 Ohio N.P.469,5 Ohio D.N.P.600 (1894). 

8® Arnold v. Yanders, 56 Ohio St. 417, 47 N.E. 50, 60 Am. St. Rep. 
753 (1897); Re Preston, 63 Ohio St. 428, 59 N.E. 101, 81 Am, St. Rep. 
642, 52 L.R.A. 523 (1900). 


87 Yutze v. Copelan, 109 Ohio St. 171, 142 N.E. 33, 32 A.L.R. 1048 
(1923); Ex Parte Elicker, 117 Ohio St. 500, 159 N.E. 478 (1927). 
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of statutes, a resort to the original jurisdiction of the Supreme 
Court in habeas corpus may produce inconsistent holdings as 
to the validity of legislative acts. If this inconsistency is con- 
sidered a defect in the Ohio constitutional system, it must be 
borne as part of the price we pay for preserving habeas corpus 
as an appellate writ. 

(e) To allow the concurrent jurisdiction of the various 
courts in habeas corpus enables the petitioner a choice of judges 
before whom to commence his suit. Naturally, he will use this 
advantage for self-serving ends: to seek a set of judges who 
will be more sympathetic to his cause. 

From a consideration of the above factors the writer believes 
that the time has come for legal reformers to question whether 
the Supreme Court should continue to have jurisdiction in 
habeas corpus, in its original and in its appellate aspects. 
(1) Since 1850 the number of courts (with power to issue the 
hallowed writ) has so increased in Ohio that it no longer seems 
necessary to order the Supreme Court judges to be available 
to hear petitions in habeas corpus. (2) When used as an appel- 
late writ in pending litigation, habeas corpus merely adds to 
the overlapping and confusion which Professor Sunderland has 
struck against. In its place, the uniform statutory appeal, in 
its existing scope and in the extensions that I have advocated 
under the previous discussion of mandamus and prohibition, 
would perform the same functions, and more effectively. To 
guarantee a speedy hearing where a man is imprisoned, the 
Supreme Court could give calendar preference to these cases. 


SUMMARY 


Should the above discussion be convincing, we may well 
propose the following constitutional and statutory reforms: 

(1) From Art. IV, Sec. 2 there should be repealed the 
original jurisdiction of the Supreme Court in quo warranto, 
mandamus, procedendo, and prohibition. (At the same time 
the original jurisdiction of the Courts of Appeals in quo war- 
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ranto, mandamus, procedendo, and prohibition should likewise 
be erased.)** And the Ohio Judicial Council might consider 
whether the original jurisdiction of the Supreme Court and the 
Courts of Appeals in habeas corpus is desirable. 

As protection against a reactionary court decision, the Con- 
stitution should be amended specifically to empower the 
General Assembly to regulate procedure on appeal. 

(2) The legislature should direct the Courts of Common 
Pleas to hear actions in quo warranto.” 

(3) The General Assembly can rephrase the uniform statu- 
tory appeal” to include two new items: (c) appeal to order an 
inferior tribunal to proceed, and (d) appeal to prohibit an 
inferior tribunal from taking further action. And the legis- 
lature can provide that the relator shall not be ousted merely 
because he has chosen the wrong writ. 

88 Onto Constitution, Art. IV, sec. 6: “The courts of appeals shall have 
original jurisdiction in quo warranto, mandamus, habeas corpus, prohibition 
and procendo... .” 

8° The legislature has the power to do this under Art. IV, sec. 4 of the 


Constitution. 
°° Ou10 GENERAL CopE, sec. 12223-1 ef seq. 
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NOTES AND COMMENTS 





CONFLICTS OF LAW 


Erie RarLroap v. TOMPKINS AND THE CONFLICT oF Laws 


In Erie Railroad v. Tompkins’ the Supreme Court of the United 
States held that federal courts are not free to exercise an independent 
judgment on matters of general, substantive law, but must follow the 
decisions of the courts of the state in which they sit. The significance 
of the decision is becoming more apparent as the doctrine is applied 
to varied situations.’ This adaptation, difficult enough at best,’ becomes 
complex in cases involving the conflict of laws. It has been predicted 
that the mandate of the Tompkins case would extend to the Conflicts 
area, and as the rules of Conflicts comprise a part of the substantive 
common law of a state,’ they would seem to fall properly within the 
holding of the case. Further, the moving consideration of Erie Railroad 
v. Tompkins, that divergent results between state and federal courts 
cannot be justified by the accident of diversity of citizenship, is as perti- 
nent here as in other areas. A recent case, Sampson v. Channell,’ sup- 
ports this view, and furnishes an excellent example of the problems 
which confront a federal court seeking a solution to a conflicts question. 

The action arose out of an automobile collision in Maine, the plain- 
tiff instituting his suit in a federal district court in Massachusetts which 
had jurisdiction through diversity of citizenship. The question involving 
a choice of law was the incidence of the burden of proving contributory 
negligence. The district court ruled that this question involved a matter 
of substance governed by the lex loci delicti,' although the Massachusetts 
courts class it as procedural and consider it controlled by the lex fori.* In 
applying the Maine law,’ the district court then put the burden of proof 

* 304 U.S. 64, 58 Sup. Ct. 817, 82 L. Ed. 1188, 114 A.L.R. 1487 (1938). 

* For a consideration of the instances in which the Tompkins case has been applied, 
see Dye, Development of the Doctrine of Erie Railroad v. Tompkins (1940) 5 Mo. L. 
sis een Erie R. R. v. Tompkins: One Year After (1940), 12 Rocxy Mr. L. Rev. 1. 

* Dye, supra, note 2, at 202. And see: Note (1939) 52 Harv. L. Rev. 1002. 

5 ResTATEMENT, ConFLicT oF Laws (1934) sec. 5. 

® 110 F. (2d) 754 (1940), cert. denied 60 Sup. Ct. 1009 (1940). See notes (1940) 
20 B.U.L. Rev. 566, (1940) 88 U. or Pa. L. Rev. 1010, (1940) 63 Harv. L. Rev. 1393. 

™The report of the district court [27 F. Supp. 213 (1939)] does not disclose this 
ruling. See the report of the Circuit Court of Appeals, supra, note 6. 


® Levy v. Steiger, 233 Mass. 600, 124 N.E. 477 (1919). 
® Ward v. Maine Central R. R., 96 Me. 136, 51 Atl. 947 (1902), 
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on the plaintiff, requiring him to show the exercise of due care. Since 
by the Massachusetts rule the burden of proof would have rested with 
the defendant, the plaintiff appealed, contending that it was error to 
refuse to apply the Massachusetts rule on the choice of law. The Circuit 
Court of Appeals for the First Circuit reversed the cause with the in- 
struction to charge according to the Massachusetts rule, although the 
Court considered the better view to be that the lex loci delicti should 
10 

apply. 

Conceding that the history of this case demonstrates the propriety 
of applying the doctrine of Erie Railroad v. Tompkins to the decision 
of conflict of law questions, it will be seen that the federal court faces 
problems of considerable difficulty in the application. In the instant 
case the characterization ” of the burden of proof question as substantive 
or procedural for the purpose of determining whether the Tompkins de- 
cision should apply was complicated by the fact that the Massachusetts 
court had considered the question procedural in making a choice of law. 
It was argued that the Massachusetts characterization of the question 
should prevail in the federal court, with the apparent support of Francis 
v. Humphrey. Furthermore, if the federal court in diversity cases is 
compelled by the Tompkins case to function as a court of the state 
in which it sits, the argument is strengthened. On the other hand, it 
is traditionally the function of the forum to make preliminary determina- 
tions in cases involving the conflict of laws.” 

The question admits of three possible solutions. First, the federal 
court may consider the entire rule selection process to be itself proced- 
ural,“ and so avoid the necessity of applying the Tompkins case. In 
rejecting this view, the court in the Sampson case points out that it 
would revive Swift v. Tyson” in the Conflicts area. The second solution 

Sampson v. Channell, supra, note 6, at 755, n. 2. Accord, that the burden of proof 
is substantive, Cities Service Oil Co. v. Dunlap, 308 U.S. 208, 60 Sup. Ct. 201, 84 L. Ed. 
185 (1939); Schoop v. Muller Dairies, Inc., 25 F. Supp. 50 (1938). 

“4 “Characterization” or “Qualification” in the Conflict of Laws is the process of 
defining a question according to the nature of the legal ideas involved, and of the selection 
of the rules applicable to those ideas. This definition may consist of determining, for 
example, whether the question is one of contract or tort, or, within these concepts, of 
capacity, domicile and the like. It may also involve a determination whether the question 
is of a matter of substance or procedure. See Robertson, A Survey of the Characterization 
Problem in the Conflict of Laws (1939) 52 Harv. L. Rev. 747; Falconbridge, Characteri- 
sation in the Conflict of Laws (1937) 53 L. Q. Rev. 235; Lorenzen, Theory of Qualifi- 
cations and the Conflict of Laws, (1920) 20 Cor. L. Rev. 247. The discussion introduced 
by this footnote deals with the characterization of the burden of proof question as sub- 
stantive or procedural. For other aspects of the characterization problem, see infra, p. 66 ff. 

25 F. Supp. 1, 4 (1938). 

8 RESTATEMENT, ConFLIcT oF Laws (1934) sec. 7. 


14 Ibid. 
16 Pet. (U.S.) 1, 10 L. Ed. 865 (1842). 
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is for the federal court to refer to state determination of the proper 
characterization, as suggested above, and to follow out the application 
of the Tompkins doctrine on the basis of that determination. Still the 
result of the case in the federal court may differ from that which the 
state court would have reached, had it had the problem before it. For 
example, suppose on the facts of the Sampson case that the state rule 
placed burden of proving contributory negligence on the plaintiff, as does 
Maine. Suppose further that the state court characterized the question 
as procedural. It would then apply its own law, the law of the forum,” 
and the burden of proof would be on the plaintiff. But the federal court, 
having found that the state court characterized the problem as proced- 
ural, would be relieved of the necessity of applying the Tompkins rule, 
as that rule extends only to matters of substance. It'would then select 
its own rule, which puts the burden on the defendant,” even though 
the court might consider the question to involve a matter of substance. 

This result might be said to demonstrate only that the characteriza- 
tion of the question as procedural by the state court is erroneous, a matter 
of no concern to the federal court following it under the Tompkins 
rule.” Nevertheless, is this not one of the situations sought to be cor- 
rected by that decision, and would not such a solution defeat the purpose 
of the Supreme Court in establishing its rule? 

This possibility points to the third solution, which was adopted by the 
court in the principal case. In this approach, the court retains the 
function of characterization, using the motivation of the Tompkins case 
as a test of the characterization. It should be recognized that state 
and federal courts make this characterization for different purposes: the 
former to determine whether its own or the law of another state is ap- 
plicable, the latter to find whether’ the Tompkins rule demands that it 
apply the law of the state in which it sits. 

© RESTATEMENT, CoNnFLicT oF Laws (1934) sec. 585. 

Central Vt. Ry. v. White, 238 U.S. 507, 35 Sup. Ct. 865, 59 L. Ed. 1433, Ann. 
Cas. 1916B (1916). The new Federal Rules seem to approve the rule of the White case, 
yet this is only by inference, as is pointed in the Sampson case. The Court said, at p. 757: 
“Rule 8 (c) [Federal Rules of Civil Procedure, enacted by the U. S. Supreme Court under 
authority of the Act of June 19, 1934, 48 Stat. 1064] speaks of contributory negligence 
as an ‘affirmative defense,’ a phrase implying that the burden of proof is on the de- 
fendant.... Yet the only rule laid down is one of pleading; the defendant must affirma- 
tively plead contributory negligence. It is not inconsistent to require the defendant to 
plead contributory negligence if he wants to raise the issue, and yet to put the burden of 
proof on the plaintiff if the issue is raised.” Usually, however, the burden of proof fol- 
lows the burden of pleading. VI Wicmore, Evipence (3d ed.) sec. 2486. 

8 But see Stearn supra note 3, who suggests that the federal courts are not bound by 
the Erie decision to follow clearly erroneous state decisions. 

See Cook, “Substance” and “Procedure” in the Conflict of Laws (1933) 42 YALE 
L. J. 333; Tunks, Categorization and Federalism: “Substance” and “Procedure” after 


Erie Railroad v. Tompkins (1939) 34 Ivv. L. Rev. 271; McClintock, Distinguishing Sub- 
stance and Procedure in the Conflict of Laws (1930) 78 U. oF Pa. L. Rev. 933. 
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But if the federal court is to characterize the problem, what is the 
test of a substantive matter? For instance, the question of burden of 
proof is neither clearly substantive nor procedural. As Judge Magruder 
pointed out in the Sampson case, there is no “intrinsic compulsion” in the 
question. If the outcome of the litigation is likely to be affected by the 
characterization of the problem, the question should be classed as “sub- 
stantive” wichin the meaning of Erie Railroad v. Tompkins, although 
the state court, for the purpose of solving a Conflicts problem, calls it 
“procedural.” 

The solution of this problem in the Sampson case suggests the man- 
ner in which the Tompkins case may be applied to questions arising in the 
conflict of laws that have not yet been considered by the federal courts. 
The process of qualification or of characterization incident to a choice 
of law consists of three steps or stages, of which the first, characterization 
of the nature of legal ideas involved, has been considered in one of its 
aspects, the substance-procedure characterization. Selection of the 
proper law, and application of that law complete the process.” In each 
of these stages there is a variation in decision from court to court,” and in 
each a departure of the federal court from state decisions may influence 
the outcome of the litigation, thus invoking the application of the Tomp- 
kins rule. While the technique of applying the rule may vary according 
to the purpose to be served, the pragmatic test of the Sampson case will 
be consistent throughout the rule-selection process. For example, in the 
substance or procedure characterization problem that court applied the 
test and found it necessary to retain control of the characterization in 
order that the case might resolve as it would have in the state court. 
Yet in the initial phase of characterization (that is, in determining 
whether the question is one of the contract, tort, domicile, or the like) 
it is essential to the same end that the court adopt the characterization 
of the state court. A given fact situation may present an issue capable 
of different characterizations, and the litigation may determine one way 
or the other depending upon which of several possible views the court 
takes.” If some guide is available, the federal court should accept the 
Sh iiaateia A Survey of the Characterization Problem in the Conflict of Laws 
(1939) 52 Harv. L. Rev. 747; Falconbridge, Characterization in the Conflict of Laws 
(1937) 53 L. Q. Rev. 235; Lorenzen, Theory of Qualifications and the Conflict of Laws 
(1920) 20 Cor. L. Rev. 247. 

21 Falconbridge, supra, note 20, at 237. 

In New England Mutual Life Insurance Co. v. Spence, 104 F. (2d) 665 (1939), 
the court divided on the question of characterization, the majority considering the problem 
to be one of the validity of an involuntary transfer of a chose in action, while the dis- 
senting judge characterized it as a question of the essential validity of the contract. The 
Court referred to the New York law to determine liability. Since the plaintiff would have 
recovered under the New York Conflicts rule of determining the validity of the contract, 
but lost under the New York rule of selection applicable to the assignment question, the 


result of the case hinged upon the solution of the preliminary characterization. See: Note 
(1940) 24 Minn. L. Rev. 685. 
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state court’s view. In many instances direct authority will be difficult 
to find, if available at all. It may be thought, too, that no court will 
go so far as to relinquish its independent judgment on this problem. 
Still, Erie Railroad v. Tompkins would seem to furnish a cogent reason 
for deferring to the state court’s determination. 

That the rule-selection process is a substantive matter within the 
rule of the Tompkins case may be further demonstrated in the next 
stage, the selection of the proper law. For instance, suppose the federal 
court accepts the state court’s view that the problem before it is a ques- 
tion of capacity to contract for the sale of land. The state may consider 
that the question is controlled by the law of the situs. The federal court 
may think it governed by the law of the place of contracting.** Here 
again, if the Tompkins principle is to be effective, the federal court should 
surrender its independent judgment. 

To summarize the point, it is concluded that there is a proper appli- 
cation of the doctrine of Erie Railroad v. Tompkins in the Conflict of 
Laws area, but that a successful application involves a constant testing 
of the problem against the motive of that decision, rather than a mechan- 
ical application of proconceived notions of “substance” and “procedure.” 

There is a second major aspect of the problem which is not apparent 
in other fields. This is the restraint of Constitutional limitation operating 
in some Conflicts cases. Although ordinarily the Supreme Court has 
not intervened in cases involving what it considered mistaken application 
of Conflicts principles,** in some few it has felt that the erroneous choice 
has violated a Constitutional guaranty. The due process clause of the 
Fourteenth Amendment has been invoked where the Conflicts decision 
has resulted in the application of a state statute to rights which the 
Supreme Court thought were created and limited in another jurisdic- 
tion.” And where the state courts have failed, by a choice of law 
thought to be mistaken, to give effect to a statute of another state, the 
full faith and credit clause has been used.” On occasion other Consti- 





* See Polson v. Stewart, 167 Mass. 211, 45 N.E. 737, 36 L.R.A. 711, 57 Am. St. 
Rep. 452 (1897). 

* Kryger v. Wilson, 242 U.S. 171, 37 Sup. Ct. 34, 61 L. Ed. 229 (1916); Penna. 
R. R. v. Hughes, 191 U.S. 477, 24 Sup. Ct. 132, 84 L. Ed. 268 (1903); Allen v. Alle- 
gheny Co., 196 U.S. 458, 25 Sup. Ct. 311, 49 L. Ed. 551 (1905). 

* Hartford Ind. Co. v. Delta and Pine Land Co., 292 U.S. 143, 54 Sup. Ct. 634, 
78 L. Ed. 1178 (1934); Home Insurance Co. v. Dick, 281 U.S. 397, 50 Sup. Ct. 338, 
74 L. Ed. 926, 74 A.L.R. 701 (1931); N.Y. Life Ins. Co. v. Dodge, 246 U.S. 357, 38 
Sup. Ct. 376, 62 L. Ed. 772, Ann. Cas. 1918E 593 (1918). An earlier case, N.Y. Life 
Ins. Co. v. Head, 234 U.S. 149, 34 Sup. Ct. 879, 58 L. Ed. 1259 (1914), similar on its 
facts to the Dodge case, was decided on the full faith and credit clause. And cf. Aetna 
Life Ins. Co. v. Dunken, 266 U.S. 389, 45 Sup. Ct. 129, 69 L. Ed. 1089 (1915). 

* Sovereign Camp W. O. W. v. Bolin, 305 U.S. 66, 59 Sup. Ct. 35, 83 L. Ed. 45 
(1938); Modern Woodmen v. Mixer, 267 U.S. 544, 45 Sup. Ct. 389, 69 L. Ed. 783, 41 
A.L.R. 1384 (1925); Royal Arcanum v. Green, 237 U.S. 531, 35 Sup. Ct. 724, 59 L. Ed. 
1089 (1915). 
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tutional bases have been found, such as the commerce clause.” It has 
been suggested that these clauses may be expanded so that the Supreme 
Court may become the court of last resort in all Conflicts cases.” This 
result, if it is to follow, is not yet apparent. The extent of the use of 
the due process clause would seem to be reached in the concept of extra 
territoriality.” The full faith and credit clause, although more often 
used, seems to be limited to those situations in which a statute, a decision 
construing a statute, or a judgment inter partes is involved.” The ques- 
tion of the exact limits of these concepts is beyond the scope of this 
comment.” But it is significant that precedents exist, since diversity 
of citizenship—if the Sampson case stands—no longer offers a means 
of escape from the rule of the state court.” 


J.R.E. 


*" See Western Union Telegraph Co. v. Brown, 234 U.S. 542, 34 Sup. Cit. 955, 58 
L. Ed. 1457 (1914). 

* See Comments: (1928) 28 Cor. L. Rev. 619, 2 Serecrep Essays on ConstiTu- 
TIONAL Law, 381 (1934); 34 Cor. L. Rev. 891, 2 SeLecTrEeD Essays on CONSTITUTIONAL 
Law, 390; Dodd, The Power of the Supreme Court to Review State Decisions in the 
Field of Conflict of Laws (1926), 39 Harv. L. Rev. 533; Ross, Has the Conflict of 
Laws Become a Branch of Constitutional Law? (1931) 15 Minn. L. Rev. 161. 

* See Frick v. Commonwealth of Pennsylvania, 268 U.S. 473, 45 Sup. Ct. 603, 
69 L. Ed. 1058, 42 A.L.R. 316 (1923); Hartford Ind. Co. v. Delta and Pine Land Co., 
supra, note 2§..... 

* F.g., Green v. Van Buskirk, 7 Wall. (U.S.) 139, 19 L. Ed. 109 (1868). 

* See Dodd, op. cit., Ross, op. cit., and comments supra, note 28. 

*It has been predicted that the closing of this avenue by Erie R.R. v. Tompkins 
would induce a drive to expand the scope of the Constitutional guaranties. Shulman, 
The Demise of Swift v. Tyson (1938), 47 Yare L.J. 1336, at 1351. The extent of 
which this expansion occurs must depend upon whether the Supreme Court feels that 
uniformity among the states is more desirable on a particular question than the freedom 
of state courts, in determining Conflicts questions. Those instances in which the inter- 
vention of the Supreme Court has been successfully sought have been cases in which the 
rights or obligations of a class of persons were variously determined in the courts of 
several states; or in which the rights of an individual have been prejudiced by the in- 
consistency of decision among those jurisdictions to which he was subject. A notable 
instance is the construction of benefit society charters, Royal Arcanum v. Green, 
Modern Woodmen v. Mixer, Sovereign Camp W. O. W. v. Bolin, all supra, note 26; 
but see Boseman v. Conn. General Life Ins. Co., 301 U.S. 196, 57 Sup. Ct. 686, 81 
L.Ed. 1036 (1937), where the existence of a federal question was denied. This case may 
indicate a change in attitude by the Court. Compare the interpretaton of insurance contracts, 
Hartford Ind. Co. v. Delta and Pine Land Co., Home Insurance Co. v. Dick, N.Y. Life 
Ins. Co. v. Dodge, N.Y. Life Ins. Co. v. Head, Aetna Life Ins. Co. v. Dunken, all supra, 
note 25, the collection of the double liability of holders of bank stock, Converse v. 
Hamilton, 224 U.S. 243, 32 Sup. Ct. 415, 56 L.Ed. 749 (1911), and the application of 
inheritance taxation. Frick v. Commonwealth of Pennsylvania, supra, note 29; Farmers 
Loan and Trust Co. v. Minnesota, 280 U.S. 204, 50 Sup. Ct. 98, 74 L.Ed. 371 (1929); 
Baldwin v. Missouri, 281 U.S. 586, 50 Sup. Ct. 436, 74 L.Ed. 1056 (1930); First 
National Bank v. Maine, 284 U.S. 312, 52 Sup. Ct. 174, 76 L.Ed. 313 (1932); Curry 
v. McCanless, 307 U.S. 357, 59 Sup. Ct. 900, 83 L.Ed. 1339 (1939); Graves v. Elliot, 
307 U.S. 383, 59 Sup. Ct. 913, 83 L.Ed. 1356 (1939). It is ventured that it will require 
a longer step to reach a case like Sampson v. Channell, in which no such strong motive 
for intervention appears. 

















NOTES AND COMMENTS 
CONTRACTS 


EFFect oF ILLEGALITY OF CONSIDERATION ON THE 
ENFORCEMENT OF BUILDING CONTRACTS 


Plaintiff, a building contractor, entered into a contract to brick- 
veneer the defendants’ residence, the bricks to be laid on their two-inch 
face. Defendants refused to pay and plaintiff sued for the contract price 
and other relief. Defendants urged that the contract was illegal under 
a provision of the Cincinnati building code, which provided that masonry 
veneer should not be less than four inches thick.’ The section was intro- 
duced in evidence; others which made it unlawful to “maintain, occupy, 
or use” a building erected in violation of the code, and provided a penalty 
for violation, were merely mentioned in counsel’s brief. The Court 
stated that defendants were entitled to rely only on the section introduced 
in evidence, but decided the case in the light of all the sections referred 
te above. It nevertheless affirmed a judgment for the plaintiff.” 

The Restatement of the Law of Contracts, Section 580, declares 
any bargain illegal if either the formation or performance is prohibited 
by statute. It specifies five indicia of legislative intent to prohibit, in- 
cluding the imposition of a penalty. The decided cases in general 
support this view. Even though the statute, or ordinance (treated as 
equivalents) does not expressly make the bargain or performance there- 
under unlawful, it is held that the imposition of a penalty implies the 
illegality of the contract, and renders it unenforceable. Certain Ohio 
cases are in accord with this view.* 

The general rule finds its clearest justification where the statute 
or ordinance is enacted under the, police power of the state to protect 
the health, safety, or morals of the public, or to protect the public 
from fraud.‘ The Courts have, however, recognized certain exceptions.” 

*Section 1661-4. Masonry veneer .. . Masonry veneer shall . . . be not less than 
4 inches thick for more than one story. 

? Fischer-Liemann Construction Co. v. 1» Basen, et al., 64 Ohio App. 473, 18 Ohio Op. 
209, 29 N.E. (2d) 46 (1940). 

* Massillon Savings & Loan Co. v. Finance Co., 114 Ohio St. 523, §27, 151 N.E. 
645 (1926); Ohio Farmer’s Ins. Co. v. Todino, 111 Ohio St. 274, 125 N.E. 25 (1924), 
overruled by Commercial Credit Co. v. Schreyer, 120 Ohio St. 568, 166 N.E. 808 (1929); 
Croneis v. Toledo Scale Co., 89 Ohio St. 168, 106 N.E. 8 (1913); B. & O. R. R. v 
Diamond Coal Co., 61 Ohio St. 242, 55 N.E. 616 (1899); Penna. R. R. Co. v. Wentz, 
37 Ohio St. 333 (1881); Hooker v. De Palos, 28 Ohio St. 251 (1876); Spurgeon v. 
McElwain, 6 Ohio 442, 27 Am. Dec. 266 (1834); Jackson v. Bryant, 33 Ohio App. 468, 
169 N.E. 825 (1929); Tillinghast v. Craig, 9 Ohio C.D. 459, 17 Ohio C.C. 531 (1893); 
28 Ohio N. P. (n.s.) 319 (1930). 

“Miller v. Ammon, 145 U.S. 421 (1892); Levison v. Boas, 150 Cal. 185, 88 Pac. 
825 (1907); Smith v. Robertson, 106 Ky. 472, 50 S.W. 852, 45 L.R.A. 510 (1899); 


Randall v. Tuell, 89 Maine 443, 36 Atl. 910 (1897); Eastern Expanded Metal Co. v. 
Webb Granite Co., 195 Mass. 356, 81 N.E. 251, 11 Ann. Cas. 631 (1907); Cashin v. 
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The exception most important for our purposes is that based on the 
presumed intent of the legislature that the remedies on the contract shall 
be unaffected, to be determined from the language of the statute, the 
subject matter, the expressed purpose, the wrong it seeks to remedy, and 
general surrounding circumstances.’ "This doctrine of legislative intent 
is the basis of many Ohio decisions.’ 

The Courts, in construing legislative intent, have not laid down 
clear guiding principles.” In cases involving title to real property, the 
courts have usually held the contract valid to prevent disturbance of 
title.’ In cases involving title to personal property, there is more con- 
flict, but a number of courts, including Ohio’s, have held these contracts 
valid.” 

In the principal case, the Court applied the doctrine of presumed 
legislative intent to a contract for furnishing labor and materials. , Al- 
though the weight of authority is contra,” the position taken by the 
principal case seems just in view of the extreme forfeiture and com- 
paratively minor turpitude involved.” The Court has here balanced 


Pliter, 168 Mich. 386, 134 N.W. 482 (1912); McManus v. Fulton, 85 Mont. 170, 278 
Pac. 126 (1929); N. Y. Cent. & Hudson R. R. Co. v. Williams, 199 N. Y. 108 (1910); 
Burger v. Roelsch, 28 N.Y. Supp. 460 (1894); Beman v. Tugnot, 7 N.Y. Super. 153 
(1851). But where the sole or main purpose of the statute is to obtain revenue, the 
courts have been far more reluctant to permit forfeitures and have normally allowed 
recovery on the contract. Sunflower Lumber Co. v. Turner Supply Co., 158 Ala. 191, 48 So, 
510 (1909); Hughes v. Snell, 28 Okl. 828, 115 Pac. 1105 (1911). 

5 The Courts will enforce a contract, although the act is prohibited by penal statute, 
if the person seeking relief is one of a class for whose benefit or protection the statute 
was enacted. Bowditch v. New England Mutual Life Ins. Co., 141 Mass. 292, 4 N.E. 
798 (1886); Musser’s Ex’r v. Chase, 29 Ohio St. 577 (1876); Union Mut. Life Ins. Co. 
v. McMillan, 24 Ohio St. 67, (1873); Oklahoma Portland Cement Co. v. Pollack, 181 
Okl. 266, 73 Pac. (2d) 427 (1937). Under this theory creditors, investors, and borrowers 
have been allowed recovery even though Fictitious Name Statutes, Blue Sky Laws, and 
Usury Statutes, respectively, have been violated. 45 A.L.R. 279-80. 

* Harris v. Runnels, 12 Howard 79 (U.S. 1851); Panghorn v. Westlake, 36 Iowa 
(1873); Niemeyer v. Wright, 75 Va. 239 (1881); Middleton v. Arnolds, 13 Gratt. 489 
(Va. 1856). 

7 Commercial Credit Co. v. Schreyer, supra, note 3; Warren People’s Market Co. v. 
Corbett & Sons, 114 Ohio St. 126, 151 N.E. 51 (1926); Tod v. Wick Bros. & Co., 36 
Ohio St. 370 (1881); Vining v. Bricker, 14 Ohio St. 331 (1863); Rossman v. McFar- 
land, 9 Ohio St. 367 (1859); State v. Buttles, 3 Ohio St. 309 (1854); Strong v. Darling 
& Walcott, 9 Ohio 201 (1839). 

® The imposition of a recurring penalty is generally deemed to evidence an intent that 
the contract should be unenforceable. 30 A.L.R. 835. On the other hand, a statute may, 
by proviso or otherwise, clearly show that it was not intended to affect civil liability. 
Tod v. Wick Bros. & Co., Vining v. Bricker, supra, note 7; Niemeyer v. Wright, supra, 
note 6. 

® Panghorn v. Westlake, Middleton v. Arnolds, both supra, note 7; Strong v. Darling 
& Walcott, supra, note 7. 

Harris v. Runnels, Niemeyer v. Wright, both supra, note 6; Commercial Credit 
Co. v. Schreyer, supra, note 3; Warren People’s Market Co. v. Corbett, Vining v. Bricker, 
both supra, note 7. 

™ Randall v. Tuell, Burger v. Roelsch, Beman v. Tugnot, all supra, note 4; Spurgeon 
v. McElwain, supra, note 3. 

RESTATEMENT, ConTRACTs (1932), Section 600. 
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the social policy of not enforcing illegal contracts in order to prevent 
their formation, against the equities of the parties in the particular case, 
and found the latter more persuasive. Since the parties are in part delicto, 
this position is not untenable,” but not many courts will permit recovery, 
even in quasi-contracts.™*. 


J. B.S. 


CONVEYANCES 


CovENANT AGAINST INCUMBRANCES 


The plaintiff purchased a lot from the defendant by warranty deed 
with covenant against incumbrances. A natural watercourse on the 
premises had been covered with concrete and sod in such a manner 
that it was not visible, and neither party knew of its existence. ‘This 
covering collapsed causing damage to the building on the property. In 
a suit against the grantor, the court held that the concealed watercourse, 
which had existed less than twenty-one years, was not such an incum- 
brance as to constitute a breach of the covenant against incumbrances.* 

When a purchaser is injured by defective title in the realty pur- 
chased, he usually must seek his recourse through an action for breach 
of an express covenant. In real property there are few implied war- 
ranties, in the absence of statutes creating them, and, except in the case 
of leases, none are implied from the mere conveyance of land.” Where 
the defect in title is not inconsistent with the passing of the estate, as in 
the principal case, the covenant against incumbrances seems the plausible 
one on which to seek recovery. It is sometimes said that the covenant 
against incumbrances warrants against any right or interest of another 
to the diminution of the value or use of the land, but not inconsistent 
with the passing of the estate.’ This covenant extends to easements,* 
"The Courts dislike having one wrongdoer subjected to a severe forfeiture and the 
other unjustly enriched. When the infraction of law is minor, they try to prevent this. 
Note (1913) 26 Harv. L.R. 739. 

“Cashin v. Pliter, Randall v. Tuell, both supra, note 4; Peck v. Sands, 198 N.Y. 


Supp. 313, 1:9 Misc. 804 (1922); Peacock, Woodside & Co. v. Grannan, 2 Ohio Dec. 
Rep. 465, 3 W.L.M.155(1861). 


 Zoyteck v. Peoples Savings Bank Co., 65 Ohio App. 118 (1940). 

* Peoples Savings Bank Co. v. Parsiette ef al., 68 Ohio St. 450, 67 N.E. 896 (1913); 
Nelson v. Hamilton County, 102 Iowa 229, 71 N.W. 206 (1897); Thorp v. Keokuk 
Coal Co., 48 N.Y. 253 (1872); Van Doren v. Fenton, 125 Wis. 147, 103 N.W. 228 
(1905); Wheeler v. Wayne Co., 132 Ill. 599, 24 N.E. 625 (1890). 

*Stanbaugh v. Smith, 23 Ohio St. 584 (1873); Peoples Savings Bank Co, v. Par- 
siette et al., 68 Ohio St. 450, 67 N.E. 896 (1903); 61 A.L.R. 72; Rawze, Covenants, 
Sec. 85. 

“Fassnacht v. Bessinger, 35 Ohio App. 509, 172 N.E. 636, (1930); Kunkle v. Beck 
1 Ohio App. 70 (1913). 
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rights of dower,’ and to adverse claims such as outstanding mortgages,” 
liens,’ and unpaid taxes.’ Easements of private ways,’ rights to enter 
land for specific purposes,” rights to take water or divert it, and to flood 
lands are also incumbrances within the purview of the grantor’s cove- 
nant.’* Some jurisdictions hold that a public highway on the premises 
is within the covenant against incumbrances,” but the majority of courts 
contend that there is an implied exception of a highway from the 
covenant. The majority bases this exception on the grounds that the 
highway is apparent, and the condition irremediable, and the parties 
know of such conditions.” Courts are more reluctant to give effect to 
the knowledge of the easement when a railroad right of way is involved, 
holding the covenant breached by the existence of a valid right of way 
whether known or not.” Where public sewers and drains, buried 
under the ground and unknown to the parties, or where other easements 
of a public character, such as irrigation and drainage ditches are involved, 
many courts do not consider them within the covenant because of their 
beneficial effect on the premises.*® 

The right to the natural flow and fall of water on land is not 
considered an easement but'a right connected with the interest in land, 
and so natural watercourses have not been held to be within the covenant 
against incumbrances.” Although the principal case is concerned with 
a natural stream, the damage resulted from the artificial character 
of the covered watercourse. An artificial structure does not in itself 
constitute an incumbrance.” There must be some legally enforceable 
right in some third person in the artificial character before it is an 
incumbrance.” In the case of a license there is no right which another 
can enforce to the diminution of the estate of the covenantee.” Here 

® Peoples Savings Bank Co. v. Parsiette et al., 68 Ohio St. 450, 67 N.E. 896 (1903); 
Deibel v. Kinncar, 17 Ohio L. Abs. 684 (1934). 

* Reid v. Sycks, 27 Ohio St. 285 (1875); Smith v. Dixon, 27 Ohio St. 471 (1875). 

* Gerlach v. Redinger, 40 Ohio St. 388 (1833). 

® Long v. Noler, 5 Ohio St. 272 (1855); Craig v. Heis, 30 Ohio St. 550 (1873). 

* Fassnacht v. Bessinger, 35 Ohio App. 509, 172 N.E. 636 (1930). 

 Stanbaugh v. Smith, 23 Ohio St. 584 (1873). 

™ 61 A.L.R. 72; 64 A.L.R. 1479. 

® Kellogg v. Ingersoll, 2 Mass. 97 (1806); Alling v. Burlock, 46 Conn. 504 (1878). 

* Paterson v. Arthur, 9 Watts (Pa.) 152 (1839); Desverger v. Willis 56 Ga. 515, 
21 Am. Rep. 289 (1875). See 61 A.L.R. 72; 64 A.L.R. 1479. 

“61 A.L.R. 72; 64 A.L.R. 1479. 

* Newcomb v. Fiedler, 24 Ohio St. 463 (1873); Suhr v. Butterfield, 151 Iowa 736 
(1911); First Unitarian Society v. Citizens Savings and Trust Co., 162 Iowa 389, 51 
L.R.A. (N.S.) 428, 142 N.W. 87 (1913). 

* Stanfield v. Schneidewind, 96 N.J.L. 428, 115 Atl. 339 (1921). 

7 Raw.e, CovENANTs, Sec. 85. 

* Reibel v. Downs, 23 Ohio App. 352, 155 N.E. 403 (1926); Price v. Foster, 36 
Ohio App. 526, 173 N.E. 618 (1927). 

Wilkins v. Irvine, 33 Ohio St. 138 (1877); Jerald v. Elly, 51 Iowa 321, 1 N.W. 
639 (1879); Dinsmore v. Savage, 68 Me. 191 (1878). 
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also there is no legal right in another in the artificial character of the 
watercourse. In the principal case it was decided that where the cover- 
ing of the watercourse has existed less than the statutory period, so that 
no prescriptive right arose, there was no incumbrance within the coven- 
ant. But in the case of Stanfield v. Schneidewind,” similar in facts to 
the principal case, the New Jersey court held that no prescriptive right 
arises from such artificial character even though it has existed more than 
the statutory period, for the legal character of the watercourse has not 
changed, and no right in another has attached. No one has an interest 
in the covering except the owner of the land; he can remove it, replace 
or repair it at will, and can if he so desires return it to its original state 
as an open brook. 

In the principal case the purchaser suffered considérable damage to a 
building on the premises by the collapse of the covering of the water- 
course, but he has no recourse against his grantor under the usual 
covenants of a warranty deed. This is a risk he assumes, unconsciously 
perhaps, when he purchases realty. He might be able to protect himself 
by a special covenant of freedom from hidden watercourses and similar 
defects, but perhaps his best protection is a more careful examination 
of the premises which may follow an awareness of the risk involved. 


F. F. V. 


Tue Errect or EasEMENTS AND RESTRICTIONS ON CONVEY- 
ANCES — CLEAR TITLE — MARKETABLE TITLE 


Plaintiff contracted to purchase a certain property and defendant 
agreed to convey a clear title to the land. An abstract of title was de- 
manded by plaintiff. He was apprised of certain restrictions limiting 
the use to which the property could be adapted and of the existence of 
a record easement for driveway purposes across the rear of the premises. 
There was also a driveway across the premises at a place other than 
that specified in the record title. Defendant contended that such title 
was a clear title and that plaintiff, who had knowledge of the incum- 
brances, was estopped from objecting to their existence. The court held 
that the title to be conveyed did not constitute a clear title and was a 
breach of warranty irrespective of the grantee’s knowledge of such 
incumbrances." 

The court in the principal case attempted to draw a distinction be- 
tween clear title and marketable title. The court said that marketable 





” Stanfield v. Schneidewind, 96 N.J.L. 428, 115 Atl. 339 (1921). 
* Frank v. Murphy, 64 Ohio App. 501, 29 N.E. (2d) 41 (1940). 
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title must be free from all incumbrances which present doubtful questions 
of law or fact, while clear title imports something more than marketable 
title, in that it must also be free from incumbrances which present any 
reasonable questions of law or fact. It appears that no such distinction 
has been drawn in any other jurisdiction. It is commonly held that clear 
title,” marketable title,* good title,* perfect title,” and merchantable title® 
are synonymous terms. A vendor’s covenant to furnish an abstract 
showing clear title requires the vendor to convey a marketable title.’ 
This means one free from incumbrance and of a character assuring 
vendee quiet and peaceable enjoyment of property,° free from reasonable 
doubt both as to matters of law or fact. A title which a reasonable 
purchaser, well informed as to the facts and their legal bearing, would, 
in the exercise of that prudence which business men ordinarily bring to 
bear upon such transactions, be willing to accept and ought to accept.” 
It is submitted that since the distinction drawn is obiter dictum, less 
confusion would result if Ohio courts follow the accepted view. Other 
jurisdictions do not follow the Ohio court in the concept of clear title 
and marketable title, but all jurisdictions would concur in the soundness 
of the result reached in the principal case, in that title will not be consid- 
ered marketable where there are easements and restrictions, which raise 
such a reasonable doubt of law or fact as would affect the market value 
of the property.” 

The contention is also made in the principal case, that where there 
is a breach of covenant affecting title knowledge of the grantee will 
estop him from asserting the existence of the incumbrance or restriction 
in an action on the deed. Most jurisdictions hold that knowledge on 
the part of the grantee, at the time of conveyance, that the breach exists, 

* Ogg v. Herman, 71 Mont. 10, 227 Pac. 476 (1924); First Nat. Bank v. Russell, 
181 Ark. 654, 27 S.W. (2d) 90 (1930). 

* Silfvast v. Asplund, 93 Mont. 584, 20 P. (2d) 631 (1933); Weaver v. Richards, 
144 Mich. 395, 108 N.W. 382 (1906). 

“Sipe v. Greenfield, 116 Okla. 241, 244 Pac. 424 (1926); Weiman vy. Steffen, 186 
Mo. App. 584, 172 S.W. 472 (1915); Veselka v. Forres, 283 S.W. 303 (Texas 1926). 

® Ross v. Smiley, 18 Col. App. 204, 70 Pac. 766 (1902); McCleary v. Chipman, 
32 Ind. App. 489, 68 N.E. 320 (1903). 

* Hinton v. Martin, 151 Ark. 343, 236 S.W. 267 (1922); Eaton v. Blackburn, 49 
Ore. 22, 88 Pac. 303 (1907). 

™Gantt v. Harper, 82 Mont. 393, 267 Pac. 296 (1928); Kincaid v. Dobrinsky, 
225 Ill. App. 85 (1922). 

* Dougles v. Ransom, 205 Wisc. 439, 237 N.W. 260 (1931); Delnay v. Woodruff, 
244 Mich. 456, 221 N.W. 614 (1928). 

*Todd v. Union Dime Savings Institution, 128 N.Y. 636, 28 N.E. 504 (1891); 
Staton v. Buster, 79 Cal. App. 428, 249 Pac. 878 (1926); Robinson v. Bressler, 122 
Neb. 461, 240 N.W. 564 (1932). 


Griffith v. Maxfield, 63 Ark. 548, 39 S.W. 852 (1897); Rife v. Lybarger, 49 
Ohio St. 422, 31 N.E. 768 (1892); Myrick v. Leddy, 37 S.W. (2nd) 308 (Texas 1931). 
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does not impair his right of recovery for such breach.” A minority of 
cases except railroads and public highways, and, as to them, hold that 
knowledge on the part of the grantee of the right of way will estop him 
from asserting its existence.” However, as to private easements and 
rights of way over land, it is well settled that even when the grantee 
has knowledge of their existence at the time of conveyance, the grantor 
is not relieved from liability.” The instant case follows this accepted 
doctrine and its decision is in conformity with all jurisdictions. 


R.W.C. 


CORPORATIONS 


Corporations De Facro UNDER THE OunIo AcT— 
LiaBILity oF INCORPORATORS 


One of the significant changes made in the General Corporation 
Act by the 1939 legislative session is to be found in section 8623-117 
of the Ohio General Code,’ which made the filing of articles of incor- 
poration with the secretary of state and certification by the latter, 
conclusive evidence (except as against the state) of incorporation under 
the Ohio laws. Previous to the amendment, a copy of the articles filed 
and certified was prima facie evidence of incorporation.’ Since 1852 
Ohio has had a provision declaring that a corporate body comes into 
existence upon the filing of the articles of incorporation.* At first blush, 
reading these two sections together, it appears that little difficulty would 
be encountered in protecting incorporators against personal liability from 
collateral attack where the only step toward incorporation has been the 
filing of the articles. But at what ‘point in the steps of incorporation the 
court will recognize de facto existence as a protection for incorporators 
from personal liability for the transaction of business is as yet a matter 
for conjecture. ‘ 

4 Jones v. Hodgkis, 233 Ky. 491, 26 S.W. (2d) 19 (1930); Ballard v. Burrows, 
51 Iowa 81, 50 N.W. 74 (1879); Long v. Moler, 5 Ohio St. 271 (1855); New York 
Coal Co. v. Graham, 226 Pa. 348, 75 Atl. 657 (1910). 

* Patterson v. Jones, 235 Ky. 838, 32 S.W. (2nd) 408 (1930); Memmert v. 
McKeen, 112 Pa. 315, 4 Atl. 542 (1886); Ireton v. Thomas, 84 Kan. 70, 113 Pac. 306 
ag Oe v. Whitescarver, 57 Col. 409, 142 Pac. 413 (1914); Helton v. Asher, 


135 Ky. 751, 123 S.W. 285 (1909); Newsmeyer v. Roush, 21 Idaho 106, 120 Pac. 464 
(1912). 


+118 Ohio Laws 47, sec. 1. 

? Ohio Rev. Stat. (1880), sec. 3238; Ohio G.C. sec. 8629; now, Ohio G.C. sec. 
8623-117. 

*S. & C. sec. 273; Ohio Rev. Stat. (1880), sec. 3239; Ohio G.C. sec. 8627; now, 
Ohio G.C. sec. 8623-7. 
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A study of the early Ohio cases shows a marked conflict in the 
attitude of the courts toward the commencement of corporate existence. 
One line of cases held that the corporate body came into being upon the 
filing of the articles,* with one case recognizing at that point a de facto 
corporation with the power to convey land without assumption of 
personal liability.” The other line of cases required further steps toward 
incorporation as a requisite for corporate existence.® Because of the 
conflict in the Ohio decisions, the Circuit Court of Appeals in Kardo v. 
Adams‘ attempted to harmonize them by attributing the declaration of 
law in a case to the facts before the court. The court distinguished the 
holdings in State v. Insurance Co. and Cemetary Association v. Traction 
Co. as being too broad for the points actually involved and decided.® 
The Federal Court said that under the Ohio statute then operative,* 
the filing of articles of incorporation followed by the transaction of cor- 
porate business created a de facto corporation, although the further 
provisions with respect to the issuance of stock and the election of 
directors had not been lawfully complied with.*° Two Ohio cases 
have since quoted with favor the decision in the Kardo case although 
neither court was presented with a fact situation warranting the adoption 
of the above statement in its entirety from the Kardo case. In the 
Garwood case*™ there had been, in addition to the filing of the articles, 
an election of officers and directors and subscription to the stock. The 


* Ashtabula & New Lisbon R.R. Co. v. Smith, 15 Ohio St. 328 (1864); Society of 
Perun v. Cleveland, 43 Ohio St. 481, 3 N.E. 357 (1885). 

°In Society of Perun v. Cleveland, 43 Ohio St. 481, 3 N.E. 357 (1885), cited 
supra note 4, the court recognized a de facto corporation upon the filing of the articles 
for the purposes of acquiring and conveying property, holding the members immune from 
personal liability where the attack was collateral. 

* Powers v. Hazelton & Letonia Ry. Co., 33 Ohio St. 429 (1878); State ex rel. v. 
Insurance Co., 49 Ohio St. 440, 31 N.E. 658, 34 Am. St. Rep. 573, 16 L.R.A. 611 
(1892); Queen City Telephone Co. v. City of Cincinnati, 73 Ohio St. 64, 76 N.E. 505, 
50 W. L. B. 430, 3 Ohio L. Rep. 465, 5 Ohio C.C. (N.S.) 411, 17 Ohio C.D. 385, 15 Ohio 
Dec. (N.P.) 43, 2 Ohio N.P. (N.S.) 51, 49 W-L.B. 177 (1905); Parkside Cemetery 
Assn. v. Cleveland, B. & G-L. Traction Co., 93 Ohio St. 161, 112 N.E. 596, 60 W.L.B. 
464 (1915). In syllabus 2 of the latter case the court declared that the statutory require- 
ments dealing with subscriptions of stock, paid in capital, notification of stock subscription, 
and election of directors were all mandatory and therefore conditions precedent to incor- 
poration. 

7231 Fed. 950, 222 Fed. 967 (1916). 

The Insurance case, cited supra note 6, turned upon the question of whether the 
Insurance Company was “doing business” in Ohio and not upon its corporate existence. 
The exercising of the right of eminent domain was the question involved in the Cemetery 
case, cited supra note 6, and as this right has been consistently denied until further steps 
toward incorporation have been taken, the case should not stand for lack of corporate 
existence upon filing of the articles. 

* Ohio G.C. sec. 8627. 

 Kardo v. Adams, 231 Fed. 950, at page 963. 

™ Garwood et al. v. The Great Western Oil Co., 11 Ohio App. 96 (1919); Hennegan 
v. Nunner ef al., 25 Ohio N.P. (N.S.) 225 (1924). 

"* Supra note 11. 














NOTES AND COMMENTS 73 


court held that the failure to certify in writing to the secretary of state 
when ten per cent of the capital stock was paid as required by Ohio G.C. 
sec. 8633, then operative, did not make the members of the corporation 
liable as individuals or partners, but that a de facto corporation existed. 
In the Hennegan case’ a de facto corporation was declared to exist even 
though the only steps taken by the incorporators were the filing of the 
articles, their subscription to the stock, and investment of their property. 
This decision is in line with many cases in other states holding the 
incorporators and subscribers to the stock immune from personal liability 
after the filing of the articles and subscription to the stock.’* Thus by 
1927, when the former corporation act was superseded by the General 
Corporation Act of 1927,** the Ohio decisions offered a fair degree of 
certainty. It could then be said that a corporation came into existence 
for the purposes of further organization of the corporation upon the 
filing of the articles,** but not for the purpose of exercising the right 
of eminent domain.*® And at least one court had recognized a de facto 
corporation upon the filing of the articles and subscription to the capital 
stock.*® 

It was not until 1931, in the case of Beck v. Stimmel," that an Ohio 
court had an opportunity to apply the de facto doctrine where the only 
step toward incorporation was the filing of the articles of incorporation. 
Although it recognized corporate existence upon the filing of articles, 
the court held the incorporators liable as joint enterprisers or partners for 
negligence in the maintenance of an unlighted and unguarded elevator 
shaft. In saying that “the incorporators have no authority to carry on 
business in the corporate name until the corporation is legally com- 
pleted,””** the court has in effect outlawed the de facto defense by making 
sections 8623-11 and 8623-13 of the Ohio General Code, which relate 
to the election of directors and payment of capital,’® mandatory conditions 
precedent to the right to transact business. It would appear that Section 

4? Supra note 11. 

2 See 50 A.L.R. 1030. The Garwood case, cited supra 11, contains a good statement 
of the de facto doctrine in the syllabus: “A de facto corporation exists where there has 
been an attempt to incorporate a corporation which the law authorizes to be formed, the 
associates are acting in good faith, and there has been a user of powers which such a 
corporation would possess. 

% 112 Ohio Laws 9. 

™ The Glass Coating Co. v. Clark, 118 Ohio St. 10, 160 N.E. 460 (1928). 

% Powers v. Hazelton & Letonia Ry. Co., cited supra, note 6; Queen City Telephone 
Co. v. City of Cincinnati, cited supra, note 6; Parkside Cemetery Assn. v. Cleveland, 
B. & G-L. Traction Co., cited supra, note 6. 

% Hennegan v. Nunner, cited supra, note 11. 

™ Beck v. Stimmel, 39 Ohio App. 510, 177 N.E. 920, 35 Ohio L. Rep. 188, 10 Ohio 
L. Abs. 729, 27 Ohio N.P. (N.S.) 454 (1931). 

8 Id. at §13. 


® Onto G.C. sec. 8623-11 provides: “When subscriptions have been received in an 
amount at least equal to the capital stated in the articles as that with which the corpora- 
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8623-7 was interpreted by the court to mean that filing brought in 
corporate existence for the purpose of further organization of the cor- 
poration but not for the transaction of business. But unless Sections 
8623-11 and 8623-13 are considered mandatory, corporate existence 
for the transaction of business is recognized upon compliance with Section 
8623-7; and the statements in the Kardo, Hennegan, and Garwood 
cases were to the effect that compliance with all of these sections was 
not a condition precedent to the transaction of business. Although Section 
8623-13 states that a corporation shall not commence business until 
payment of the stated capital, this section is less of a mandatory nature 
when read with Section 8623-121, which imposes statutory liability 
on the directors for business transacted before stated capital is paid in.” 
The latter section is clear in insuring the validity of transactions during 
this period. It is suggested that the court might, by analogy, ‘have 
imposed the statutory liability under Section 8623-121 upon the incor- 
porators instead of holding them liable as partners. The failure of the 
court to mention Section 8623-121 in its decision may indicate that it 
believed this section limited in its application to directors. Assuming 
this to be true, it is suggested that Sections 8623-13 and 8623-121, by 
imposing statutory liability upon the directors, do not deny the defense 
of de facto existence to incorporators and subscribers to the stock in a 
proper case. There is frequently informal corporate action by the incor- 
porators before a board is chosen. The holding in the Beck case is made 
the more confused by the court’s failure to make reference to a single 
case. 

It is doubtful that the amendment to Section 8623-117, making the 
filing conclusive evidence of incorporation when attacked collaterally, 
will have any effect on the holding of the Beck case. That court would 
probably have made the same decision under the amended statute, 
inasmuch as corporate existence was recognized for some purposes in 
its decision. If we assume that the effect of the amendment is to change 
tion will begin business, the incorporators or a majority of them shall give ten days notice 
by mail to shareholders unless such notice be waived by the shareholders, to meet at such 
time and place as the notice designates for the purpose of adopting regulations, electing 
a board of directors and transacting any other business. The shareholders shall meet at 
the time and place designated, and adopt a code of regulations and elect a board of 
directors.” 

Ouro G.C. sec. 8623-13 reads: “No corporation shall commence business until the 
amount of capital with which it will commence business has been paid in.” 

Onto G.C. sec. 8623-121 reads: “If any corporation shall commence business 
before there has been paid in the amount of capital specified in its articles as the amount 
of capital with which it will begin business, no corporate transaction shall be invalidated 
thereby, but the directors participating therein shall be jointly and severally liable for 
the debts of the corporation up to an amount not exceeding in the aggregate the amount 


of capital so specified in the articles until the amount of capital so specified has been 
paid in.” 
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the law as found in the Beck case, it must eliminate all collateral 
attacks after the filing of the articles (with the exception of those directed 
against the directors under 8623-121). This would render obsolete the 
de facto doctrine as a defense to personal liability. It is not improbable 
that the cases in the future may follow any one of four different ap- 
proaches to this problem. (1) The Beck case may govern, the court 
recognizing corporate existence for the purposes of further organization 
of the company such as accepting subscriptions and electing directors, but 
requiring compliance with Section 8623-11 and/or Section 8623-13 
before granting immunity from personal liability to incorporators. (2) 
The court may turn to the statement in the Kardo case, recognizing a 
de facto corporation with its corresponding right to transact business 
in an informal manner upon the filing of the artitles of incorporation. 
(3) The court may treat incorporators as directors by applying, by 
analogy, the statutory liability found in Section 8623-121. (4) The 
court may interpret Section 8623-117 as prohibiting collateral attack 
against incorporators after the filing of the articles, thereby making a 
de facto defense unnecessary. 


D. A. W. 


CorPOoRATIONS — REcorpDs — RIGHTS OF SHAREHOLDER TO 


INSPECT AND TO CoMPEL THEIR PRODUCTION 
WITHIN THE STATE 


I. Domestic CorPORATIONS 


One Cornell, a stockholder of the Nestle Le Mur Company, an Ohio 
corporation, wanted to inspect the corporation’s books and records. His 
request to inspect the books was-granted by the corporation and he was 
told he could go to the New York office of the corporation at any 
reasonable time to do so. But the corporation refused to disrupt its 
business organization by bringing the books into Ohio as he had re- 
quested. 

Cornell filed a petition asking for a mandatory injunction requiring 
the Nestle Le Mur Company to bring all its records to Ohio for his 
examination. Upon trial the prayer for an injunction was granted. 
The defendant appealed." The court held that while it possessed the 
power to compel an Ohio corporation to bring its books of account and 
records into the state for purposes of examination by a stockholder,” the 

* Cornell v. Nestle Le Mur Co., Ohio App. 1, 29 N.E. (2d) 162 (1940). 

*Id. at 4. The court relied on the case of Frank v. Natl Rubber Mach. Co., 22 
Ohio L. Abs. 53 (1936), as establishing its power to compel production of the books 
of account and records. While that case decided only that the corporation had not shown 


that plaintiff stockholder’s request for inspection was unreasonable or for an improper 
purpose, the assumption of this court that it did have authority to compel production 
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stockholder had to have an exceptional case before they would exercise 
that power. The shareholder’s privilege of inspecting the books and 
papers of his corporation should be determined by balancing his individual 
interest against the interest of the corporation and the interests of other 
shareholders of the corporation.” The balance of convenience, after 
such a weighing of interests, had to be in his favor before the court 
would order the corporation to bring its books within the state. 

The English common law doctrine was that, in the absence of 
a statute or other instrument conferring the right, a stockholder had no 
right to an inspection of the corporate books for the purpose of acquiring 
a knowledge of facts upon which to create a dispute, but that there 
had to be a definite and distinct dispute already in existence with refer- 
ence to which the right of inspection was demanded.* This doctrine 
has not been adopted in the United States,” the rule being that a 'stock- 
holder has a right at common law to inspect and examine the books 
and records of the corporation at a proper time and place and for a 
proper purpose whether there is an existing dispute between him and the 
corporation or not.’ ‘Today, in the United States, nearly every state 
has a statute or constitutional provision which embodies or extends this 
common law right.’ The common law right of inspection is a qualified 


seems to be justified by the weight of authority in the United States. See: Re Rehe, 136 
Misc. 136, 239 N.Y. Supp. 41 (1930); Note 45 L.R.A. 454; Ruby v. Penn Fibre Board 
Corp., 326 Pa. 582, 192 Atl. 914 (1937); People v. American Discount Co., 332 Ill. 18, 
163 N.E. 479 (1928); Huyler v. Cragin Cattle Co., 40 N.J. Eq. (13 Stew.) 392, 2 Atl. 
274 (1885); Bay State Gas Co. v. State, 4 Penn (Del.) 497, 56 Atl. 1120 (1904); See 
generally: 7 R.C.L. 326; 18 R.C.L. 182; 2 R.C.L. Supp. 356; 5 R.C.L. Supp. 401; Also 
Annotation, 22 A.L.R. 28; 18 A.L.R. 1399; 22 A.L.R. 31; 43 A.L.R. 784; 59 A.L.R. 
1375; 80 A.L.R. 1504; 5 Frercuer, Cyc. Corp. (Perm. Ed.) secs. 2243, 2245; Bat- 
LANTINE, PrivaTe CorRPORATIONS, sec. 165; STEVENS, CORPORATIONS, sec. 110. 

* Acc. in principle; G. W. Jones Lumber Co. v. Wisarkana Lumber Co., 125 Ark. 
65, 187 S.W. 1068 (1916); Charles Hegewald Co. v. State, 196 Ind. 600, 149 N.E. 
170, 43 A.L.R. 775 (1925); Ruby v. Penn Fibre Board Corp, 326 Pa. 582, 192 Atl. 
914 (1937); Annotation, 22 A.L.R. 28; 18 R.C.L. 182; Weihenmayer v. Biotner, 88 
Md. 325, 42 Atl. 245, 45 L.R.A. 446 and note, 107 A.S.R. 681 (1898); 10 Ann. Cas. 
990; 20 Ann. Cas. 612; Ann. Cas. 1913E, 173; 5 Frercuer, Cyc. Corp. (Perm. Ed.) 
secs. 2220, 2245, 2249; 2254; A. M. Kales, The Stockholder’s Right to Inspect Books of 
the Corporation (1912), 7 Itt. L. Rev. 155. 

“In re Burton, etc., Co. 31 L.J.Q.B. 62 (1861); Bank of Bombay v. Suleman 
Somji, 99 L.T. Rep. N.S. 62 (1908). 

* Varney v. Baker, 194 Mass. 239, 80 N.E. 524, 10 Ann. Cas. 989 (1907); and 
see Foster v. White, 86 Ala. 467, 470, 6 So. 88 (1889). 

* As to common law right: Guthrie v. Harkness, 199 U.S. 148, 26 Sup. Ct. 4, 50 L.Ed. 
130 (1905); Stone v. Kellogg, 165 Ill. 192, 46 N.E. 222 (1896); In Re Steinway, 159 
N.Y. 250, 53 N.E. 1103 (1899); Rex v. Fraternity of Hostman, 2 Strange 1223n 
(1746); that no dispute need be in existence, Huylar v. Cragin Cattle Co., 40 N.J. Eq. 
392, 2 Atl. 274 (1885); Hodder v. George Hogg Co., 223 Pa. 196, 72 Atl. 553 (1909); 
Schade v. Windber Tel. Co., 22 Pa. Dist. 468 (1912). 

7 Onto G.C. sec. 8623-63 (1929); Cal. Deerine’s Civic Cope 1931, sec. 352 
et seq.; Idaho, Cope 1932, sec. 29 et seq.; Ill., SmrrH-Hurp Rev. STAT. 1933, ¢- 32) 
sec. 157.45; Ind., Burn’s STAT. 1933, sec. 25-210; Ky., CarRoxw’s STAT. 1936, sec. 546; 
Mass., Gen. Laws 1932, c. 155, sec. 22; Mich., Comp. Laws 1929, sec. 9987; N.Y., 
Canirv’s Consort. Laws, c. 60, sec. 10; Penna, Purpon’s Strat. 1936, title 15, sec. 
2852-308; Tenn., Witt1ams’ ANN. Cope, sec. 3762; W.Va., Cope 1931; ¢. 31, art. 1; 
sec. 74; La. and Pa. have constitutional provisions. 
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and not an absolute one.” It is qualified by conditions that the examina- 
tion must be asked for in good faith,” for a specific purpose,” and, further, 
such examination must be for an honest purpose.” Courts disagree as 
to the effect of statutes on this common law right. Some courts say 
that the statutes make the right absolute,” while others recognize certain 
conditions and circumstances as justifying a refusal to permit an in- 
spection.” Ohio falls into this latter classification.” 

The Ohio courts have held that the inspection can be had only at a 
reasonable time,” for a proper purpose,” and now the Cornell case” 
which holds that the inspection must be at a reasonable place. In reach- 
ing this conclusion the Ohio court is in accord with the trend of modern 
decisions which tend to restrict the stockholder’s right of inspection.” 


II. ForrE1icGn CorPoRATIONS 


The power to compel inspection of corporate books exercised over 
domestic corporations has, in a number of states, been extended, either 
by statute” or by judicial decision, ® to include foreign corporations 
with books within the state. 


* Whitney v. American Shipbuilding Co. 14 Ohio N.P.N.S. 12 (1912); 18 C.J.S. 
p. 1177, note 34. 

* Winter v. Southern Securities Co. 118 S.E. 214, 155 Ga. 590 (1923); Wilson 
v. Mackinaw State Bank, 217 Ill. App. 494 (1920). 

% Baydrop v. Second Nat. Bank, 180 Atl. 469, 472, 120 Conn. 322 (1935); 
Winter v. Southern Securities Co. 118 S.E. 214, 155 Ga. 590 (1923). 

™ Schade v. Windber Tel. Co. 22 Pa. Dist. 468 (1912); Baydrop v. Second Nat. 
Bank. 180 Atl. 469, 472, 120 Conn. 322 (1935). 

8 Shea v. Parker, 126 N.E. 47, 234 Mass. 592 (1920); Wire v. Fisher, 185 Pac. 
469, 66 Colo. 545 (1919); State v. Goodsell, 270 Pac. 297, 149 Wash. 143 (1928). 

Same rights as accorded under common law, O’Hara v. National Biscuit Co., 54 
Atl. 241, 69 N.J. Law 198 (1903); As to place, State v. Middlesex Banking Co., 88 
Atl. 861, 87 Conn. 483 (1913); Must be a lawful purpose, Burns v. Drennen, 125 So. 
667, 220 Ala. 404 (1930). 

™ American Mortg. Co., v. Rosenbaum, 114 O.S. 231, 59 A.L.R. 1368, 151 N.E. 
122 (1926); William Coale Development Co. v. Kennedy, 121 O.S. 582, 170 N.E. 434 
(1930); Ratcliff v. Auto Remedy Co., 20 Ohio N.P. N. S. 39 (1917); Onto G.C. 
8623-63. 

*® Ratcliff v. Auto Remedy Co., 20 Ohio N.P., N.S. 39 (1917); Onto G.C. 8623-63. 

% The American Mortg. Co. v. Rosenbaum, 114 O.S. 231, 69 A.L.R. 1368, 151 
N.E. 122 (1926); That there is a presumption of good faith and honesty of purpose on 
part of stockholder until the contrary is shown, see William Coale Development Co. 
case, supra, note 14. 

™ Supra, note 1. 

% Ruby v. Penn Fibre Board Corp., 326 Pa. 582, 192 Atl. 914 (1937); Batran- 
TINE, Private CorPoRATIONS, sec. 165; STEVENS, CORPORATIONS, sec. 110; FLETCHER, 
Cyc. Corp. (Perm. Ed.) sec. 1220, 2245, 2249, 2254. 


Car, Civ. Copz (1933) sec. 17-614; La. Laws, Third Extra Session, 1934, Act. 
No. 12, sec. 1; Miss. Cope ANN. (1930) sec. 3452. 

” Rogers v. American Tobacco Co., 143 Misc. 306, 257 N.Y. Supp. 321 (1931), 
Aff’g., 233 App. Div. 708, 249 N.Y. Supp. 993 (1931); See note, 31 Ill. L.Rev. 677, 
Right of Stockholder in a Foreign Corporation to Inspect Books; 18 A.L.R. 1399; Klotz 
v. Pan-American Match Co., 108 N.E. 764, 221 Mass. 38 (1915). 
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In the case of The American Shipbuilding Co. v. Frank P. Whit- 
ney, the court held that Ohio G.C. sec. 8673” applied to foreign corp- 
orations with as much force as it did to domestic corporations, and that 
it would compel a foreign corporation doing business in Ohio to open 
its books which were within the state for the inspection of a stockholder. 
However, that decision was based on Ohio G.C. sec. 5508, as amended 
in 102 Ohio Laws,” which was repealed in 1931." Since that date 
there have been no reported decisions dealing with this problem. What 
will the Ohio court do when this problem arises again? Will they reach 
the same result by reading into the Foreign Corporation Act” what was 
formerly explicitly provided for?® Ohio G.C. 8623-63 is seemingly 
broad enough to apply to foreign as well as to domestic corporations.” 

Ohio courts have the power to compel a domestic corporation to 
produce its books which are either within or without the state,” and they 
have the power to compel a foreign corporation with books within the 
state to permit a stockholder to inspect them.” Have they the power 
to compel a foreign corporation, doing business within the state, to pro- 
duce its books which are without the state? 

The courts of Illinois” and Vermont” have compelled foreign corpor- 
ations to bring back into the state, books which they had removed, 
where their presence was necesssary in judicial proceedings.” Other 
courts have refused to order that books be brought into the state when 
they had never been kept there, either on the ground that they will 
not decree what they cannot compel performance of,** or that such 
a decree is beyond the power or jurisdiction of a court, as it would require 

19 O.C.C. N.S. 584, 36 O.C.C. 668 (1912). 

* Now Onto G.C. sec. 8623-63. 

At page 251, sec. 119, which said, “All foreign corporations, and the officers 
and agents thereof, doing business in this state, shall be subject to all the liabilities and 
restrictions that are or may be imposed upon corporations of like character organized 
under the laws of this state, and shall have no other or greater powers.” 

“114 v. 564, sec. 34 (eff. 8-7-31). 

* Ono G.C. sec. 8625-1, et seq. 

* Ono G.C. sec. 5508, as amended in 102 O.L. at page 251, sec. 119. 

*7 Onto G.C. sec. 8623-63, “The books of accounts . . . of every corporation shall 
be open to the inspection of every shareholder at all reasonable times save and except 
for unreasonable or improper purposes.” 

«, Subray note I. 

*, Supra, note 21. 

* People v. American Discount Co., 332 Ill. 18, 163 N.E. 479 (1928). 

* In re Consolidated Rendering Co., 80 Vt. 55, 66 Atl. 790, 11 Anno. Cas. 1069; 
Judgment affirmed, Consolidated Rendering Co. v. State of Vermont, 207 U.S. 541, 28 
S. Ct. 178, 52 L.Ed. 327 (1908). 

™ This possibly may be explained by the fact that the corporation removed the books 
from the state to evade laws of the state. Cf. In Re Sykes (D.C.S.D.N.Y.), 23 Fed. Cas. 
579, 7 Amer. Law Rec. 370, which questions, but did not find it necessary to pass on 
the power of the court to order production from without the state. 

* State ex rel. Minn. Mut. Life Ins. Co. v. Denton, 229 Mo. 187, 129 S.W. 709 
(1910). 
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the control, direction, and revision of the internal affairs of the corpor- 
ation.” However, there is one recent case ™ which holds that jurisdiction 
of a state court to compel production of records of a foreign corporation 
is not confined to such as might be found within the state, but extends 
beyond the borders of the state to compel production of records from 
without the state. There are no reported cases in Ohio on this problem. 
At the present time, in other states, more cases have denied the court’s 
authority to compel such production than have upheld it.” 

The decisions are in an apparently sharp conflict on the problem of 
whether to apply the law of the forum” or the law of the state of in- 
corporation” when a stockholder seeks the court’s aid in compelling a 
foreign corporation to permit an inspection of its books. However, a 
close analysis of the cases shows that while many courts purport to apply 
the rule of the state of incorporation, in reality they usually say the law 
of the forum and that of the state of incorporation are the same and 
they then apply the law of the forum.” ‘The stockholder makes his 
contract with the corporation with reference to and under the laws of 
the state of domicile of the corporation. If under the law of the 
domiciliary state the stockholder has an absolute right to inspect the books 
of the corporation, it would seem that he should have the same right 
in all states. His contract with the corporation does not change when 
the corporation enters business in another state, and unless the statutes 
of the state of the forum require that the corporation submit to its law 
as regards the right of inspection by stockholders as a condition precedent 
to its doing business within the state, it is submitted that it is unjust 
to compel the stockholder to accept the law of the forum as the criterion 
of his right. Especially is this true when the law of the forum does not 
give him the same right of inspection as does the law of the domiciliary 
state. It would be equally unjust to the corporation where the law of 
the state of domicile gave the stockholder only a discretionary right of 

* Clark v. Mutual Reserve Life Assn., 14 App. D. C. 154, 43 L.R.A. 390 (1899); 
Cf. Frercuer, Cyc. Corp. (Perm, Ed.) sec. 2229 (notes 72 and 73). 

* Gilmer Oil Co. v. Ross, 62 P. (2d) 76 (Okla. 1936). 

* See supra, cases cited in notes 31, 32, 33, and 34. 

* This rule is based on the theory that the state statute imposes the rule of inspection 
of the state of the forum as a condition precedent to doing business within the state. 
See, People v. American Discount Co., 332 Ill. 18, 163 N.E. 479 (1928); Gertridge v. 
State Capital Co., 18 P. (2d) 375, 129 Cal. App. 86 (1933); State ex rel. Quinn v. 
Thompson’s Maited Food Co., 160 Wis. 671, 152 N.W. 458 (1915). 

See, State ex rel. Herman v. Goodsell, 149 Wash. 143, 270 Pac. 297 (1928); 
Elliot & Co. v. Lake Torpedo Boat Co. 90 Conn. 638, 98 Atl. 580 (1916); Cf. Re- 
STATEMENT, CoNFLICT oF Laws (1932) sec. 200, comment a. 


* See note, 31 Inx. L. Rev. 677, Right of Stockholder in a Foreign Corporation to 
Inspect Books, and cases there cited, 
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inspection and the law of the forum gave him an absolute right, if the 
law of the forum were applied. 

Ohio, on the basis of the American Shipbuilding Co.” case, appears 
to follow the “Law of the forum” rule. However, in the case of 
State ex rel. Templin v. Farmer,” the court applied the law of the state 
of incorporation to compel a foreign corporation to permit an inspection 
of its books. Since the statute involved in the Shipbuilding Co.” case 
has been repealed, it would seem that the courts of Ohio have a choice 
as to which of the rules they will apply in the future. Under Ohio G.C. 
8623-63 the court could as easily say it did not apply to foreign corpor- 
ations as they could say that it did. The State ex rel. Templin case“ 
might have enough weight to swing the court to that view. 


CRIMINAL LAW 


Tue NuMBER oF PEREMPTORY CHALLENGES ALLOWED TO 
THE STATE IN A Joint TRIAL OF A CapiTaL OFFENSE; 
THE Errect oF ALLOWING THE STATE Too 
Many Preremprory CHALLENGES Upon 
THE RIGHTS OF THE DEFENDANT 


In a joint trial of a capital offense the trial court allowed the state 
seven peremptory challenges. The defendant did not exhaust his allot- 
ment of peremptory challenges. The Court of Appeals held unanimously 
that allowing seven peremptory challenges was a violation of Ohio G.C. 
sec. 13443-4 by which “in capital cases . . . the state and the defendant 
may each peremptorily challenge six of the jurors . . .” and that this 
section was not qualified by Ohio G.C. sec. 13443-6 which stipulates 
the number of challenges allowed in criminal cases other than those 
specifically provided for and then continues “. . . but if two or more 
persons are jointly tried, the prosecuting attorney shall be entitled to 
challenge peremptorily a number equal to the total challenges said 
defendants so jointly tried are entitled to.” The court further held that, 
applying Ohio G.C. sec. 13449-5 which permits reversal of a judg- 
ment of conviction only where “it shall affirmatively appear from the 
record that the accused was prejudiced thereby or was prevented from 
having a fair trial,” this was not reversible error where defendant was 

“19 O.C.C. N.S. 584, 36 O.C.C. 668 (1912). 

“4 0.C.D. 614 (1892). 


“ Supra, note 40. 
“ Supra, note 41. 
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not prejudiced thereby." Appeal to the Supreme Court of Ohio was 
dismissed on the ground that no debatable constitutional question was 
involved.” 

At the time of this decision no court had determined the number 
of peremptory challenges permitted to the state in a joint trial of a 
capital offense under Ohio G. C. sec. 13443-4. Consequently, as 
peremptory challenges can be exercised only to the extent authorized 
by statute, for it is alone by such authority that they exist,* the court 
could only depend upon its own interpretation of the statute for its 
decision. It would seem that the claim of the state to a jury which will 
fairly try the case is as strong as the like claim of the defendant, for the 
rights of the former are not inferior to those of the latter in this respect; 
both should have an equal opportunity to obtain a satisfactory jury. The 
court’s decision in this case would not give such an equal opportunity, for 
it gives the prosecution but half the total number of peremptory chal- 
lenges allowed to the two defendants. Historically, the trend in Ohio 
has been towards equalizing the number of peremptory challenges 
allowed to the prosecution and to the defendant by increasing those of the 
former, while decreasing those of the latter.* This trend culminated 
in Ohio G.C. sec. 13443-4 and sec. 13443-6 which became effective 
in 1929 and which gave both parties an equal number of challenges. 
It doesn’t seem likely that the Legislature intended to nullify this 
accomplishment by allowing the state only six challenges under Ohio 
G.C. sec. 13443-3 which became effective in 1935 and which per- 
mitted joint trials in capital cases. Both Ohio G.C. sec. 13443-4 and 
sec. 13443-6 were passed by the Legislature at the same time and, it 
would seem, should be read together as successive parts of the same 
thought as follows: the state and the defendant may each peremptorily 
challenge six jurors in capital cases and four jurors in all other criminal 
cases, but if two or more persons are jointly tried, the prosecuting 
attorney shall be entitled to challenge peremptorily a number equal to the 
total challenges said defendants so jointly tried are entitled to. This 
would effectuate the desired result. 

* State v. Bohannon, 64 Ohio App. 431, 28 N.E. (2d) 1o1o (1940). 

? State v. Bohannon, 137 Ohio St. 152, 28 N.E. (2d.) 201 (1940). 

* Stevenson v. State, 70 Ohio St. 11, 70 N.E. 510 (1904). 

*In 1847, under prior statutes, the defendant charged with murder in the first degree 
had twenty-three peremptory challenges. Martin v. State, 16 Ohio 364 (1847). In 1857 
it was established by authority of sec. 15 of the statute relating to juries passed by the 
legislature Feb. 9, 1831, that the state had a right to exercise two peremptory challenges 
in capital cases. Fouts v. State, 8 Ohio St. 98 (1857). By Onto G.C. sec 13649, effective 
May 19, 1908, and now superseded, the state was entitled to peremptorily challenge four 


of the panel. By Onto G.C. sec. 13647, of the same date, and which also has been super- 
seded, the defendant in a capital case could peremptorily challenge sixteen of the panel. 
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Although the majority of the other states have similar statutes, a 
California decision® was the only case found interpreting such a statute. 
This decision held that the state’s number of peremptory challenges in a 
joint trial of a capital offense was, equal to the sum of the challenges 
allotted to each defendant and that this number was independent of 
the number exercised by the defendants. However, the California 
statute® makes the legislative intent clear, thus leaving the court little 
necessity of choosing between two interpretations, and thus not aiding 
us much here. Several decisions exist which are no longer the law 
because of a subsequent change in the statute. These may serve as 
examples of the various possible attitudes. One view is that the state 
is to have a number of challenges equal to the total of the number 
allocated to each defendant." The opposite view is shown by several 
cases which allowed the state the same number of challenges regardless 
of the number allowed to the defendants.* In agreement with the 
latter group is an Ohio case.° 

When we come to the consequences of allowing the state excessive 
challenges, and thereby excluding a competent juror, we again have no 
precedent in Ohio to rely upon. However, we are guided generally by 
the attitude expressed in Ohio G.C. sec. 13449-5 and by the court’s 
interpretation of this section.’ Here, however, other states have passed 
upon the question. Although there are a few decisions to the contrary,” 
the majority of the cases hold that although the court wrongfully 
excluded a competent juror, such error will not be cause for reversal 
unless the defendant has been prejudiced thereby.’* The right of the 
defendant is to a trial by an impartial jury; it is not the right that any 
particular set of men shall be his triers, but that those selected for the 
office shall be such as possess the requisite qualifications of impartiality.** 
The defendant’s right is not of selection of the jury, but of rejection of 

® People v. Pillbro, 260 Pac. 303 (Cal. App., 1927). 

® Car. Pen. Cope, sec. 1070 and sec. 1098. 

* Spies v. People, 122 Ill. 1, 12 N.E. 865 (1887). 

® Shoeffler v. State, 3 Wis. 823 (1854); State v. Caron, 42 So. 960 (La. 1898). 

® Mahan v. State, 10 Ohio 232 (1840). 

Moon v. State, 124 Ohio St. 465, 179 N.E. 350 (1931). 

“State v. Bertrand, 167 La. 373, 119 So. 261 (1928); State v. Hammond, 14 
S.D. 545, 86 N.W. 627 (1901); Foutch v. State, 100 Tenn. 334, 45 S.W. 678 (1899); 
Montague v. Commonwealth, 51 Va. 767, 10 Grat. 76 (1853). 

™ People v. Durrant, 116 Cal. 179, 48 Pac. 75 (1897); John D.C. v. State, 16 Fla. 
554 (1878); Watson v. State, 63 Ind. 548 (1878); Snow v. Weeks, 75 Me. 105 (1883); 
O’Brien v. Iron-Works, 7 Mo. App. 257 (1879); Dodge v. People, 4 Neb. 220 (1876); 
Fishburne v. Commonwealth, 103 Va. 1023, 50 S.E. 443 (1905); Clores Case, 8 Grat. 
606 (1851); Thompson v. Douglas, 35 W.Va. 337, 13 S.E. 1075 (1891); Sutton v. Fox, 


55 Wis. 531, 13 N.W. 477 (1882); 1 Tuompson, Trias (1st ed. 1889) sec. 120. 
8 Bixbee v. State, 6 Ohio 86 (1833). 
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an objectionable juror.** As long as the defendant has been tried by an 
impartial jury he has had all he is entitled to and a re-trial would give 
him no more. One single man is not better to try the defendant’s case 
than the rest of the state.*° However, if the defendant had exhausted 
his preremptory challenges and the prosecution, by use of excessive 
peremptory challenges, had forced upon the defendant a juror who was 
partial to the prosecution, then such error would be cause for reversal. 
Even though the defendant had exhausted his peremptory challenges, 
such would not necessarily mean there was prejudicial error. Ohio G.C. 
sec. 13449-5 would seem to include in reversible errors only those 
which are prejudicial. Only in several of the many cases cited in the 
opinion of the court was the fact mentioned that the defendant had not 
exhausted his peremptory challenges. The principal case certainly stands 
with the majority rule when defendant has not exhausted his peremptory 
challenges. It would seem probable that its position would be unchanged 
even though the defendant had exhausted his peremptory challenges. 
R. D.S. 


DOMESTIC RELATIONS 


Is Atrimony Manpatory WHEN Divorce Is at 
AGGRESSION OF THE HusBAND? 


Because of the aggression of her husband, Margaret Hardy was 
granted a divorce on her cross-petition for divorce, alimony and custody 
of the children. In awarding the custody of the children to their mother 
the trial court ordered that “said defendant shall have for their mainte- 
nance the sum of seventeen dollars per week.” On appeal the Court 
of Appeals unanimously held that this order does not meet the manda- 
tory provisions of Ohio G.C. sec. 11990, that the court shall allow 
“alimony” out of the husband’s property.’ 

The origin of the doctrine of alimony is based upon the common law 
obligation of the husband to support his wife.? Founded upon consid- 
erations of equity and public policy, the natural and legal duty of the 
husband to support his wife does not cease when there is a legal separation 
or divorce because of his misconduct.’ Where this obligation of mainte- 

% O’Brien v. Iron-Works, 7 Mo. App. 257 (1879). 

** Thompson v. Douglas, 13 S.E. 1015 (W.Va. 1891). 

1 Hardy v. Hardy, 64 Ohio App. 25, 17 Ohio Op. 316, 27 N.E. (2d) 497 (1940). 

* Albert v. Albert, 7 Ohio App. 156, at 159, 28 Ohio C.A. 225, 29 Ohio C.C. 271 
a v. Granger, 83 Ohio St. 101, 93 N.E. 527, 32 L.R.A. (n.s.) 270, 21 Ann. 
Cas. 1347 (1910). 
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nance is continued by the courts it is ordinarily enforced by a decree 
for permanent alimony.* 

A proceeding for alimony in Ohio does not invoke the general 
equity powers of the court but is controlled by statute. The court is 
authorized to exercise only such powers as the statute expressly confers 
upon it and that are necessary to make its decrees and orders effective.° 

The Ohio statute provides that “when the divorce is granted because 
of the husband’s aggression the court shall, if the wife so desires, . . . 
allow such alimony out of her husband’s property as it deems reasonable, 
having due regard to property which came to him by marriage and the 
value of his real and personal estate at the time of the divorce.”* “‘Ali- 
mony in such cases may be allowed in real or personal property, or 
both, or by decreeing to her such sum of money, payable either in gross 
or installments, as the court deems equitable.* 

It is important to observe, as did the court in the principal case, 
that there are certain mandatory clauses. The statute specifically pro- 
vides that the wife shall be allowed alimony out of her husband’s 
property.” When the divorce is granted to the wife because of the mis- 
conduct or fault of the husband the right of the wife to alimony is an 
absolute one and the language of the statute is imperative.*® As to the 
making of an allowance under these circumstances,’ there is no 
discretion.” 

Although the right of the wife to alimony becomes vested by the 
mandatory provisions of the statute, it is incumbent upon the trial court 
to exercise its discretion in determining the amount of alimony to be 
awarded.** In fixing the amount of the allowance the court has a wide 
range of judicial discretion.* The trial court is required to make such 
allowances as it deems reasonable and to make the same payable in such 
manner as it deems equitable.** ‘The duty to consider all the facts and 

“Baker v. Baker, 4 Ohio App. 170, at 171, 21 Ohio C.C. (n.s.) 590, 25 Ohio C.D. 
243 (1915). 

5 DeWitt v. DeWitt, 67 Ohio St. 340, at 347, 66 N.E. 136 (1902). 

* Marleau v. Marleau, 95 Ohio St. 162, at 164, 115 N.E. 1009 (1917). 

7 Onto G.C. sec. 11990. 

® Onto G.C. sec. 11991. 

* Supra, note 5, at 351. 

* Coffman v. Finney, 65 Ohio St. 61, at 67, 61 N.E. 155, 55 L.R.A. 794 (1901). 

" Ibid. 

“There are other Ohio decisions in which the courts have consistently said that the 
duty to allow alimony under the provisions of sections 11990 and 11991, On1o GENERAL 
Cope, is mandatory: McGinnis v. McGinnis, 9 Ohio App. 81, at 83, 29 Ohio C.A. 588 
(1918); Lape v. Lape, 99 Ohio St. 143, at 147, 124 N.E. 51, 6 A.L.R. 187 (1918); 
Stuart v. Stuart, 15 Ohio L. Abs. 535 (1933). 

% Supra, note 10. 

4 Supra, note 10. 


McGinnis v. McGinnis, 9 Ohio App. 81, at 83, 29 Ohio C.A. 588 (1918); 
Stuart v. Stuart, 1s Ohio L.Abs. 635 (1933). 
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circumstances by the record is imposed upon the court by the statute.*® 
The trial court may and should consider the pecuniary circumstances 
of both parties in fixing the amount of alimony to be allowed.*’ A 
decree for alimony calls for sound discretion by the court in fitting the 
judgment, as to the amount, time and manner of payment, to the facts 
in hand.”* 

Under similar statutes in other states, the courts have held that the 
amount of alimony to be awarded is largely within the discretion of 
the courts. 

The Alabama statute formerly provided that “upon granting a 
divorce the judge must decree the wife an allowance . . .”** In Jones 
v. Jones,”® the court said that when a divorce is granted in favor of a 
wife who has no separate estate, or if it is insufficient for her mainte- 
nance, she is entitled to an allowance out of the estate of her husband.” 
In such a case “the allowance must be as liberal as the estate of the 
husband will permit, regard being had to the condition of his family, 
and to all the circumstances of the case.”” 

A Missouri court held that upon rendition of a decree of divorce in 
favor of the wife it is the mandatory duty of the court under the statute” 
to make an order touching the alimony and maintenance of the wife.” 

Other states having similar statutes are:** Arkansas,** Florida,” 
Indiana,** Kansas,** Oklahoma*®® and Virginia.®** Decisions in these 


‘ 


* McGinnis v. McGinnis, supra; Coleman v. Coleman, 37 Ohio App. 475, 175 N.E. 
38 (1930). The latter case was not an action for divorce and alimony but for alimony 
only. 

" Ibid. 

8 Supra, note 4. In Kundert v. Kundert, 24 Ohio App. 342, 345, 156 N.E. 237, 238 
(1927) the court held that an allowance is not required in every case where the wife is 
granted a divorce because of the husband’s misconduct, because the trial judge is vested 
with a large discretion subject to review by’ the court because it is judicial and not arbitrary 
in nature. 

os Ala. 443, 11 So. 11, at 13 (1892). 

* Ata. Cope ANN. (Michie, 1928) 7418. An amendment in 1933 changed the 
wording from “the judge . . . must decree” to “the judge . . . at his discretion may . . .” 

**In Gibson v. Gibson, 203 Ala. 466, 83 So. 478 (1919), the court said that the 
wife is entitled to permanent alimony upon the granting of a divorce, whether in her 
favor or in favor of the husband as a matter of right, unless she had a separate estate 
in view of the two following sections of the code. 

* Ava. Cope ANN. (Michie, 1928) 7419. This section was also amended in 1933 
allowing the court to exercise its discretion in conformity with change made in previous 
section. 

* Missouri Rev. Stat. (1929) §1355. 

* Allen v. Allen, 226 Mo. App. 822, 47 S.W. (2d) 254 (1932). 

2 Vernier, AMERICAN Famity Laws, sec. 105. 

* Arx. Cope (1937) § 4390. 

7 Fra. Comp. Gen Laws Ann. (1927) §4987. 

* Burns Ann. Inv. Stat. (1933) §3-1217- 

” Kans. Stat. ANN. (1935) §60-1511. 

” Oxxa. Stat. ANN. (1937). Title 12, §1278. 

= Virginia Cope (Michie, 1936) $5111. 
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states hold that the trial court must use its discretion in allowing per- 
manent alimony, taking into consideration the husband’s ability to pay, 
wife’s condition and means and the conduct of the parties.*? 

One authority®* in the field found that nine of the forty-seven 
statutes allowing the trial court to award alimony in absolute divorce 
cases provide that the court “must” or “shall” allow alimony in proper 
cases. In the other states the courts “may” do so or “have the power 
to decree” alimony. He concluded that since the statutes place the whole 
matter in the discretion of the court, these differences are probably 
not significant. 

From the standpoint of policy and in the light of the decisions, both 
in Ohio and other states having similar mandatory statutes, the rule of 
construction allowing the courts to exercise a wide latitude of judicial 
discretion in the determination of the amount of alimony commends 
itself as an application of good sense and inherent justice. Measuring 
the statute under consideration by the yardstick of what is consonant 
with reason and good discretion, one cannot conclude that the General 
Assembly intended to preclude the courts from giving consideration to 
the facts and circumstances of each case. 

Sed quaere whether, under the statute, the court must grant a 
decree for some amount, even though nominal, where it appears that 
the husband is virtually indigent and the wife has sufficient wealth of 
her own to support herself? L.S.F. 


LEGITIMIZING ILLEGITIMATES — EFFECT OF STATUTES AND 
OF PRESUMPTIONS 


In Garner v. Goodrich, a child conceived before, but born posthu- 
mously after a bigamous marriage, asserted a claim for a death award 
under the Workmen’s Compensation Act’, because of the accidental 
death of his father. In order to recover, the child’s legitimacy had 
to be proved’. The Ohio Supreme Court, under the following statute, 
held that he was legitimate and entitled to recover: “When by a woman 


® Shirey v. Shirey, 87 Ark. 175, at 184, 111 S.W. 369 (1908); Johnson v. Johnson, 
165 Ark. 195, at 203, 263 S.W. 379 (1924); Baker v. Baker, 94 Fla. 1001, 114 So. 661 
(1927); Dissette v. Dissette, 208 Ind. 567, 661, 196 N.E. 684 (1935); Glick v. Glick, 86 
Ind. App. 593, 159 N.E. 33 (1927); Mann v. Mann, 136 Kan. 331, 15 Pac. (2d) 478 
(1932); Lassen v. Lassen, 134 Kan. 436, 7 Pac. (2d) 120 (1932); Sango v. Sango, 105 
Okla. 166, 232 Pac. 49 (1924); Derritt v. Derritt, 66 Okla. 124, 168 Pac. 455 (1917); 
Myers v. Myers, 83 Va. 806, at 815, 6 S.E. 630 (1887). 

2 Vernier, AMERICAN Fami Ly Laws, sec. 105, p. 266. 

2136 Ohio St. 397, 26 N.E. (2d) 203, 16 Ohio Op. 568 (1940). 
* Onto G. C. sec. 1465-82. 
* Staker v. Industrial Commission, 127 Ohio St. 13, 186 N.E. 616 (1933). 
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a man has one or more children, and afterwards intermarries with her, 
such issue, if acknowledged by him as his child or children will be 
legitimate. The issue of parents whose marriage is null in law, shall 
nevertheless be legitimate.’”” 

Since the marriage was void because the mother was a bigamist, the 
child would be illegitimate at common law.’ Under the last part of 
the statute, however, such issue is legitimized, the statute having been 
construed to apply to a child conceived in adultery’, and born of a biga- 
mous marriage.’ ‘The court might have rested its case on this point 
alone, but there was a physical possibility that the child was the issue of 
the mother’s previous marriage. No evidence to that effect was pre- 
sented. The court, relying upon the first part of the statute, reached 
the conclusion that since the second husband before his death openly 
and notoriously acknowledged the unborn infant, it would be regarded 
as the issue of the void marriage. ‘The language of the statute seems 
to indicate that acknowledgment is necessary only when parents marry 
after the birth of a child, but in the principal case, and also in a case* 
where the child was born in lawful wedlock, the first part of the statute 
was cited. What the court is actually doing in both of these cases is 
using the acknowledgment as a step in proving paternity, when either 
the last part of the statute or the presumption of legitimacy would 
have sufficed. 

The courts of Ohio, in considering doubtful cases of legitimacy, 
have always favored the child whenever possible. A child born in wed- 
lock is presumed to be legitimate.’ This presumption also applies when 
the child was conceived during wedlock but was born after the divorce 
of its parents. In Miller v. Anderson,* the Ohio Supreme Court held 
that when a man married an expectant mother, with full knowledge of 
her pregnancy, he was conclusively presumed to be the father of a child 
subsequently born. The case, however, was one where the mother, 
now a widow, was attempting to hold another for the support of the 
child. As dictum the court said that this rule does not apply in cases 
involving heirship or inheritance.” Does this mean that ”o presumption 

* Onto G. C. sec. 10503-15. 

5 Blackburn v. Crawford, 70 U.S. (3 Wall.) 175, 18 L.Ed. 186 (1865). 

* Ives v. Mc Nicoll, 59 Ohio St. 402, 53 N.E. 60, 43 L.R.A. 778, 69 Am. St. Rep. 
780 (1898). 

* Wright v. Lore, 12 Ohio St. 619 (1862). 

* La Roche v. La Roche, 10 Ohio App. 289, 29 Ohio C. A. 113, 30 Ohio C. D. 519 
cn v. State, 84 Ohio St. 165, 95 N.E. 660, 36 L.R.A. (ns), 255 (1911). 

* Wilson v. Wilson, 8 Ohio App. 258, 28 Ohio C. C. (Ns) 312, 29 Ohio C. D. 396 
(1917). In Lyn v. State, 47 Ohio App. 158, 191 N.E. 100 (1936), the child was held 
legitimate in spite of the fact that the mother was guilty of infidelity during the marriage. 


™ 43 Ohio St. 473, 3 N.E. 605, 54 Am. Rep. 823 (1885). 
3 Id. page 480. 
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arises, in such cases, or merely that the presumption is there, but not 
conclusive? The interpretation given by the appellate courts of Ohio 
would seem to indicate that the presumption is still there but that it is 
rebuttable.” ; 

That the presumption is conclusive in any type of case is questionable. 
The special facts present in the above case perhaps justify the holding. 
While there are no cases in Ohio expressly overruling it, there are de- 
cisions which in effect seem to hold that the presumption is no longer 
as strong as there set out." This would be in line with the great weight 
of authority in the United States.” Add to this the fact that Ohio 
now has a statute authorizing the use of the Landsteiner-Bernstein blood 
grouping test as evidence of non-paternity in both civil and criminal 
cases,” and the necessary implication is that the broad rule stated in 
Miller v. Anderson is no longer law. From the wording of the statute, 
it is conceivable that the blood grouping tests may even be used to dis- 
prove paternity, in cases where a child is conceived and born in wedlock, 
and where there was possibility of access, or even access. 

In the absence of a statute children born and conceived out of wed- 
lock are illegitimate.” Under the statute in Ohio, however, they may 
be legitimated if the mother and father later marry and the father 
acknowledges the child as his own.” It has been stated, however, that 
whoever married the mother of the child, and acknowledged it, under 
the statute, was the father of the child.‘* Acknowledgment, for the 
purposes of legitimation, may be by express statements or may be implied 
from the father’s action.” In most states the recognition may come 
before or after the wedding.» In Ohio the question has never definitely 
arisen. As dictum, however, it has been mentioned that acknowledg- 

% Supra, note 8, where the presumption was given weight, but further proof of 
paternity required; supra, note 10, where the presumption was sufficient in the absence of 
evidence to the contrary. 

™ Craner v. State, 21 Ohio L. Abs. 261 (1936). The court says in this case that the 
presumption is “almost” irrebuttable. State v. Oldaker, 28 Ohio L. Abs. 495 (1938), 
holds that the presumption is not conclusive, but rather than overrule Miller v. Anderson, 
they say that according to the facts of the case the child was not truly born or conceived 
in wedlock. 

%In re Jones Estate, 8 A. (2d) 631 (Vt. 1939); Mitchell v. Mitchell, 11 A. 
(2d) 898 (Me. 1940). 

“ Onto G. C. sections 12122-1, 12122-2. See also: Note in 6 Ohio St. L. J. 200. 

17 Ng. Suey Hi v. Weedin, 21 F. (2d) 801 (1927). 

18 Supra, note 4. 

State v. Hayes, 62 Ohio App. 289, 23 N.E. (2d) 959, 28 Ohio L. Abs. 154, 16 
Ohio Op. 10 (1939). See also: Note in 6 Ohio St. L. J. 198, where the writer 
questions the validity of this statement. 

® Kichorn v. Zedaker, 109 Ohio St. 609, 144 N.E. 249 (1924). 

™ Haddon v. Crawford, 49 Ind. App. 55, 97 N.E. 871 (1912). McBride v. Sullivan, 
155 Ala. 174, 45 So. 902 (1908). 
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ment before marriage may be sufficient, even if no acknowledgment 
after marriage can be shown.” 

While in Ohio legitimation is only possible under the aforementioned 
statute, other states have legislation broader in scope. Michigan and 
California have statutes which legitimate bastards, even though there has 
been no marriage of any kind between the parents. In Michigan, a 
formal written acknowledgment by the father filed with the probate 
judge is all that is needed.” In California, the father need only 
publicly recognize the child as his own, receive it into his home, and 
treat it as legitimate.” Arizona has taken the most liberal attitude in its 
statute, which provides that every child is the legitimate issue of its 
natural parents.” 

A difficult problem is legitimation concerns the status of a child 
conceived during the mother’s first marriage, but born during her 
second. ‘Two presumptions conflict; one, that since the child is con- 
ceived during the first marriage, he is an issue of it; the other, that a 
child born in wedlock is an issue of that marriage. Under such circum- 
stances it has been held that the presumptions are of no avail, and that 
paternity must be proved.” 


R.C.C. 


EVIDENCE 


ScoPE OF THE Cross-EXAMINATION IN OHIO 


The plaintiff entered a hospital for an operation at the suggestion of 
the defendant. The defendant prescribed a local anaesthetic consisting 
of novocaine and adrenalin which was prepared by an employee of the 
hospital in the absence of the defendant. The plaintiff alleged that the 
defendant injected the fluid without an independent investigation, that 
the fluid contained alcohol and that the plaintiff suffered severely as a 
result. A hospital nurse testified for the defendant and the plaintiff 
attempted to cross-examine her as to questions asked her by the defendant 
as to the possibility of alcohol having been furnished to him instead of 
the anaesthetic he had prescribed. The trial court held that the plaintiff 
could not cross-examine as to matters not gone into on the direct. On 
appeal, held error.” 

* Stradling v. Printz, 10 Ohio L. Abs. 134, 136 (1931). 

*3 In re Harper’s Estate, 272 Mich. 476, 262 N.W. 289 (1935). 

* In re Flood’s Estate, 217 Cal. 763, 21 P. (2d) 579 (1933). 

* Ariz. Rev. Code, sections 273-285 (1938); In re Silva’s Estate, 32 Ariz. 573, 261 
P. 40 (1927). 


*° Vulgamore v. Unknown Heirs of Vulgamore, 7 Ohio App. 374, 27 Ohio C. C. 
(ns) 445, 29 Ohio C. D. 134, 14 Ohio L. Rep. 511, 38 A.L.R. 1367 (1918). 


1 Abercrombe v. Roof, 64 Ohio App. 365, 17 Ohio Op. 219 (1940), 
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The majority rule in this country, usually referred to as the federal 
rule, permits cross-examination only on those facts and circumstances 
brought out on the examination in chief.’ If a party wishes to examine 
on other matters, he must make the. witness his own and call him later 
in the trial when he is making out his own case. ‘The reasons given for 
this rule are that it eliminates confusion and prevents one side from tak- 
ing an unfair advantage of the other. The orthodox or English rule 
is that the opposing party is not confined in the cross-examination to the 
matters which were testified to on the direct but may extend it to every 
issue of the case.” In defense of such wide latitude it is said that this rule 
is easy to apply, presents no technical difficulties and tends to elicit the 
truth. In some states, including Ohio, the rule seems to be somewhere 
between these two doctrines. 

The leading case in Ohio is Legg v. Drake.“ ‘The action was for 
false warranty and deceit in the sale of a horse. The plaintiff called the 
defendant as a witness, and on the direct examintion asked him merely 
to verify the time and place the conversations leading to the sale occurred. 
On the cross-examination the defendant’s attorney was allowed to bring 
out the terms of the trade and the particulars of the conversation at the 
time of the trade. In upholding the trial court, the rule for Ohio was 
stated to be, that the cross-examintion “is not . . . limited by the particular 
facts disclosed in the examination in chief, but may be extended to what- 
ever the party calling the witness is required to establish to make out 
and sustain his cause of action or his defense. ‘Thus a witness of the 
plaintiff may be cross-examined by the defendant, touching all matters 
which it is competent for the plaintiff to prove under the issue, in order 
to entitle him to recover.” ‘There is a limitation, however, that matters 
of affirmative defense may not be shown by cross-examination. 

This rule was expressly approved in the recent Supreme Court case 
of Smith v. State, but there the court held that the cross-examiner should 
not have been allowed to impeach the witness by a disparaging course of 
cross-examination on matters not material to the issue. In an action 
charging an employer with negligence, although nothing was said on the 
direct concerning custom and usage, the plaintiff was permitted to show 
on the cross-examination what custom and usage in that business were 
on the ground that the defendant might have shown it as a part of his 

* Philadelphia & T. R. Co. v. Stimpson, 14 Pet. 448, 10 L.Ed. 535 (1840). Hales 
v. Mich. Cent. R. Co., 200 Fed. 533 (1912). 

* Moody v. Rowell, 17 Pick. 490, 499 (1835); Beal v. Nichols, 2 Gray 262 (1854). 
“1 Ohio St. 286 (1853). 


5 Id. at 292. 
* 125 Ohio St. 137 (1932). 
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case.. Where a doctor was put on the stand to testify as an expert on 
X-ray, the court by inference would allow him to testify, from his ob- 
servation of the plaintiff, what his condition was, ruling out the question 
only because it was worded incorrectly.” 

The chief limitation in Legg v. Drake is that matters of affirmative 
defense or avoidance may not be introduced for the first time by cross- 
examination of the plaintiff’s witnesses.” In Scott v. Wingenberg”™ in an 
action charging the defendant with negligence in killing the child of the 
plaintiff, it was improper to cross-examine the plaintiff’s witness on the 
plaintiff’s contributory negligence. In Phillips v. Ohio Farmer’s Insur- 
ance Co.” the action was to recover on a fire insurance policy, and the 
plaintiff’s wife was put on the stand to testify as to the contents and 
occupancy of the buildings which had been burned. It was held improper 
to allow cross-examination tending to prove that the witness was the 
owner of the buildings and that she either burned them or procured 
their burning, on the ground that it was an affirmative defense. The 
courts appear to be very zealous in enforcing this limitation of the rule. 
Thus, in an action charging negligence, questions put to the plaintiff’s 
witness on the cross-examination and answered without objection, tend- 
ing to show the plaintiff’s contributory negligence, were later removed 
from the record on motion of the plaintiff.” In an action on a contract, 
the court of appeals reversed the trial court which permitted a showing 
of accord and satisfaction by cross-examination of the plaintiff’s witness, 
although there was not even a general objection to the questions at the 
trial.” 

Another feature of the cross-examination in Ohio is that it is per- 
missible to bring out matters which will modify or explain the statements 
made on the direct. Thus, where a witness testified that the defendant 
ran a grocery store, it could be shown on the cross-examination that he 
also sold whiskey.** In Legg v. Drake, it will be recalled, where the 
witness testified concerning certain conversations leading to a horse 
trade, it was held proper to bring out the particulars of the conversations 
and the terms of the trade. Where a witness testified that he deposited 
money in the bank in the name of his son, it was proper to allow a 

™The Ohio and Western Pa. Dock Co. v. Trapnell, 23 Ohio C. C. (n.s.) 408 (1912). 


® Equitable Life Insurance Socety v. Burton, 53 Ohio App. 241, 7 Ohio Op. 66 
(1935). 
® Supra, note 4, page 292. 
% 39 Ohio C. C. 479 (1916). 
% 13 Ohio C. C. 679 (1894). 
# Circleville v. Sohn, 11 Ohio C. D. 193 (1900). 
% Warner Elev. Mfg. Co. v. Higbee, 53 Ohio App. 546 (1935). 
™ Bean v. Green, 33 Ohio St. 444 (1878). 
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showing of what he said at the time of depositing the money.” In this 
respect Ohio is in accord, not only with the orthodox rule, but also with 
those states which profess a liberal interpretation of the federal rule, 
which, while confining the cross-examination to matters brought out on 
the direct, will, nevertheless, allow questions which modify or explain 
away what was said on the direct. 

Occasionally a case will be found which is difficult to reconcile with 
the broad rule laid down in Legg v. Drake. For example, in an action 
on a contract for delivery of coal, the defense being that to deliver would 
violate a rule of the United States Fuel Administrator, it was permissible 
to bring out this avoidance by cross-examination of the plaintiff’s wit- 
ness.” Such cases may be explained by the fact that in the application 
of any rule of evidence, much latitude must be given to the trial court to 
exercise its discretion where there is controversy or doubt, and in most 
instances the decision of the trial court will be reversed only where there 
has been an abuse of that discretion. It has been stated that the practice 
in the trial courts of this state in regard to the cross-examination differs 
in the various districts, some following the federal rule while others 
follow the Ohio rule.” In the appellate courts the doctrine of Legg v. 
Drake is generally reiterated but it is sometimes more liberally construed 
than at others. 
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D.R. T. 


Waliver oF Docror-PaTIENT PRIVILEGE 


Beatrice Parisky, who had been suffering from an ulcerated colitis, 
was ordered by her physician to a hospital for observation. While en 
route in an ambulance driven by defendant’s employe, she was thrown 
from her cot to the floor as a result of a collision between the ambulance 
and another automobile. She died in the hospital twelve days later. 
In an action by the administration of decedent’s estate, the only evi- 
dence upon the issue of the cause of death was that offered by decedent’s 
physician. Held: the testimony of the doctor could not be introduced, 
as the right of the patient to waive the protection given him under Ohio 
G.C. sec. 11494 does not survive to his administrator.’ 

The common law recognized no doctor-patient privilege, but statutes 
in about three-fourths of the states have created one.’ The privilege is 

%* Martin v. Elden, 32 Ohio St. 282 (1877). 

*® McBard Coal Co. v. Wyatt Coal Co., 17 Ohio App. 38 (1922). 


7 Phillips v. Ohio Farmer’s Insurance Co., 13 Ohio C. C. 679, 687 (1894); Bennett 
v. State, 4 Ohio C.D. 129, 130 (1894). 


* Parisky Admr. v. Perstorff, 63 Ohio App. 503, 27 N.E. (2nd) 254 (1939). 
? Annotation, 31 A.L.R. 167. 
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for the benefit of the patient and may be waived by him.” Whether 
the statute expressly mentions waiver or not, the patient has the privilege. 
There is no agreement as to the right of the administrator to do so. 

Ohio G.C. sec. 11494 provides that: 

“The following persons shall not testify in certain respects . . . : 

(1) . .. a physician concerning a communication made to him by 
his patient in that relation or his advice to his patient. But the .. . 
physician may testify by express consent of the patient or if the patient 
voluntarily testifies the physician may be compelled to testify on the same 
subject.” 

As stated, this is more in the nature of a disqualification than a 
privilege. ‘The concept of a privilege involves the, power to accept an 
alternative. ‘“The following persons shall not testify in certain respects,” 
is the wording of a mandatory prohibition or denial, not of a power to 
choose. Yet the courts speak of it as a privilege. 

The Ohio courts have usually construed the provisions literally. 
Thus, in Swetland v. Miles,’ the court held that there were but two ways 
to waive the privilege: (1) by express consent of the client; (2) by the 
voluntary testifying of the client. Subsequent cases have supported the 
conclusion. 

In recent years the court have permitted surviving dependents to 
waive the privilege in workmen’s compensation cases.” It was argued 
in the majority opinion of Indus. Comm. v. Warnke, that since the 
Industrial Commission statutes were more recent than the statute creat- 
ing the doctor-patient privilege, they changed the rule of Swetland v. 
Miles. But the statutes creating the Industrial Commission do not 
purport to alter rules. It was further contended that the statute in 
making provisions for waiver assumed the patient was living and hence 
did not purport to exclude the patient’s representatives after his death. 
But the language in the statute is express; and, as pointed out in 3 Ohio 
St.L.J. 79, the type of reasoning seems strained. 

On principle there seems little reason for waiving the privilege in 
Industrial Commission cases and not in other types of actions. The prin- 
cipal case in returning to the doctrine of Swetland v. Miles indicates 
a more accurate adherence to the letter of the statute although it may 
be further removed from the spirit of that act. 


E.G. 


* Ex’rs. v. Holzback, 89 Ohio St. 381, 106 N.E. 41 (1934); Indus. Comm. v. Belay, 
127 Ohio St. 584, 190 N.E. 456 (1934); Haley v. Dempsey, 14 Ohio App. 326 (1921). 

*to1 Ohio St. 501, 130 N.E. 22 (1920); Ausdenmoore v. Holzback, 89 Ohio St. 
381, 106 N.E. 41 (1934); Indus. Comm. v. Belay, supra, n. 3. 

5 Indus. Comm. v. Willoughby, 21 Ohio L. Abs. 588 (1936); Indus. Comm. v. 
Warnke, 131 Ohio St. 140, 2 N.E. (2d) 248 (1936). 
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MORTGAGES 


Morrceaces — AGency — Sates — Errecr or Fioor Pian 
RuLeE on CoMPETING CHATTEL MortTGAGEs 


Young, a used car dealer, purchased a used automobile, financing 
his purchase by executing a chattel mortgage thereon to the plaintiff, 
which mortgage was duly recorded. Young represented to the plaintiff 
that the car was to be for his own personal use, and the trial court found 
as a fact that the plaintiff had no knowledge that the car was to be resold. 
Shortly afterwards Young sold the car to Boster who made a down 
payment and executed a chattel mortgage to Young to secure the unpaid 
balance. On the same day, for a valuable consideration, Young assigned 
the mortgage to the defendant, whereupon Young left for parts un- 
known. When Boster learned of the plaintiff’s prior mortgage, he 
surrendered the car to the defendant, and the plaintiff now sues in 
replevin to recover the car. The Court of Appeals held for the plaintiff, 
estopping the defendant to set up the floor plan rule defense. 

The Floor Plan Rule is a doctrine which estops the lienholder or the 
conditional vendor of a dealer’s merchandise to assert his claim against 
an innocent third party, who is misled by the dealer’s appearance of 
ownership or of authority to sell. “The doctrine is founded on the rules 
of agency, relating to apparent ownership and apparent authority. When 
dealing with the ability of a person to make a valid sale, it matters not 
which of these appearances is created.’ Mere possesison of an encum- 
bered chattel by a dealer in similar articles is sufficient in itself to justify 
a reliance upon an apparent authority to sell.’ Some additional indicia 
of property are required for a reasonable reliance,’ the amount varying 
with the views of the court.’ Since the floor plan defense is based on 
an estoppel, arising from the misleading acts of the mortgagee in cloth- 
ing the dealer with indicia of property, when the court found that the 
plaintiff had no knowledge, actual or implied, that the car was to be sold, 
the defendant’s estoppel argument was refuted. Hence the rule that 
the floor plan doctrine is no defense to a subsequent mortgagee where the 


‘ Springfield Loan Co. v. National Guarantee and Finance Co., 63 Ohio App. 508, 
27 N.E. (2d.) 257 (1939). 

? Matuews, Cases AND MATERIALS ON THE Law oF AGENCY AND PARTNERSHIP 
(1940) 205. 

® Levi v. Booth, 58 Md. 305, 42 Am. Rep. 332 (1882); Utica Trust and Deposit Co. 
v. Decker, 244 N.Y. 340, 155 N.E. 665 (1927); Wittisron on Sares (2d ed. 1924) 
sec. 314, p. 720. 

* Levi v. Booth, note 3 supra. WiLvisTon on SAEs (2d ed. 1924) sec. 315, p. 721- 

5 Compare Utica Trust and Deposit Co. v. Decker, note 3 supra, with Boice v. Finance 
and Guaranty Corporation, 127 Va. 563, 102 S.E. 591, 10 A.L.R. 654 (1920). 




















NOTES AND COMMENTS 95 


prior mortgagee lacked such knowledge. As the court in the principal 
case admits, the defendant succeeded to all rights of Boster, the pur- 
chaser, it is obvious that the same rule applies to a purchaser. Apparently 
this court did not distinguish between a mortgagee and a purchaser of 
the dealer, as did the Supreme Court in National Guarantee and Finance 
Co. v. Pfaff Motor Car Co.,’ where the court refused to apply the 
Floor Plan Rule in favor of a mortgagee of the dealer, and indicated 
that the doctrine is only invoked to protect purchasers. The principal 
case at least leaves open the possibility of successful use of that defense, 
where the subsequent mortgagee can prove the elements of estoppel. 
The leading case asserting the floor plan doctrine, although using it in 
that instance to protect a purchaser, indicates that similar protection 
would be accorded a mortgagee of the dealer.” The first Ohio court 
to recognize the rule appears to have adopted this view without reserva- 
tion.” In Colonial Finance Co. v. McCrate, the Court of Appeals in 
dicta based on the authority of the Pfaff case,” said that the floor plan 
rule was a doctrine to protect the ordinary purchaser, which under the 
laws of Ohio includes a mortgagee of the dealer. The Uniform Sales 
Act defines purchaser as including a mortgagee or pledgee."* In defense 
of the distinction between subsequent purchasers and subsequent mort- 
gagees of the dealer, one might suggest as did the court in the principal 
case, that being accustomed to mortgage transactions, the mortgagee 
should be aware of the existence as well as the purpose of the Chattel 
Mortgage Recording Act.” Especially is this true where the defendant, 
as here, is a Finance Company. Yet, the floor plan rule is designed 
to cushion the effect of strict adherence to the fiction of constructive 
notice. In short, it is an exception to the recording act. Viewed in this 
light and remembering that the recording act refers to both subsequent 
purchasers and mortgagees, one wonders whether the above argument 
is sufficiently strong to support the distinction. In summary the principal 
case serves a twofold purpose, for it eliminates the floor plan rule in one 
fact situation, yet by the limitation of its rule leaves open a pathway 

* 124 Ohio St. 34, 176 N.E. 678 (1931). 

* Boice v. Finance and Guaranty Corporation, note § supra. 

* Hostetler v. National Acceptance Co., 36 Ohio App. 141, 172 N.E. 851 (1930). 
For history of the Floor Plan Rule in Ohio, see Note (1939) 5 Onto State L. J. 422. 

®60 Ohio App. 68, 76, 19 N.E. (1938). See Note (1939) 5 Onto Strate L. J. 422; 
see also, Note (1939) 16 Ohio Op. 103. 

© National Guarantee and Finance Co. v. Pfaff Motor Car Co., supra, note 6. 

4 Onto G.C. sec. 8456. 

Springfield Loan Co. v. National Guarantee and Finance Co., note 1 supra. 


*® Onto G.C. sec. 8560 et seg. See also Conditional Sales Act, Onto G.C. sec. 8568 
et seq. 
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to the breakdown of a questionable distinction between subsequent pur- 
chasers and mortgagees. 

It is noteworthy that the facts of the principal case arose before the 
Certificate of Title Act became effective." This act would preclude 
the problem of the principal case by providing title registration and 
a recordation of encumbrances on the certificate of title, thus facilitating 
actual notice.” But the act is narrow in its scope, referring only to 
motor vehicles, leaving the problem discussed above still alive with respect 
to other chattels. 


J. P.M. 


TORTS 


NEGLIGENCE — Duty or PLaIntTIFF — PRoxIMATE CAUSE 


Plaintiff brought an action against the Board of County Commis- 
sioners for the destruction of her home by fire. Liability was predicated 
upon a statute which made the commissioners liable in their official 
capacity for damages, caused by their negligence, in not keeping roads 
or bridges in repair." The commissioners had allowed a ditch to remain 
open across a county road, making it impossible for the apparatus of the 
fire department to reach the scene of the fire, and prevent the subsequent 
damage. On these facts, the Court of Appeals for Hamilton County 
held that the defendants were not liable, because the plaintiff was not 
included within the class of persons protected by statute, and because 
the blockade of the road was not the proximate cause of the loss.” 

It is often said in negligence actions, that to enable the plaintiff to 
maintain an action, he must show that the defendant owed him a duty 
of reasonable care, and that such a duty is owing to the plaintiff, if and 
only if, the defendant should anticipate that some one in the position of 
the plaintiff might be hurt, if the defendant did not use reasonable care. 

A leading case announcing this doctrine is Palsgraff v. Long Island 
Railroad Co.* In that case the plaintiff was denied recovery for being 
injured by a set of scales, falling from overhead as a result of an explosion 
of a package of fire crackers some distance away, which were knocked 


% Onto G.C. sec. 6290-1 to -20, Effective Jan. 1, 1938. This act is not retroactive; 


see Onto G.C. sec. 6290-9. 
*% Onto G.C. sec. 6290-4 and -9. By provision in Onto G.C. sec. 6290-9 the Chattel 
Mortgage Recording Act, cited note 13 supra, shall never apply to motor vehicles. 


*On10 G.C. sec. 2408. The board (of county commissioners) shall be liable in its 
official capacity for damages received by reason of its negligence or carelessness in not 
keeping any such road or bridge (public, state or county) in proper repair. 

? Sheley v. Swing, 65 Ohio App. 109, 29 N.E. (2d) 364 (1939). 
* 248 N.Y. 339, 162 N.E. 99 (1928). 
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from the hands of a man boarding the train by an employee of the 
defendant. The court held that to recover, plaintiff must be in the 
apparent zone of danger of defendant’s negligent act. This view has 
been adopted by the Restatement of the Law of Torts.* 

However, as the following cases indicate, many courts have held 
defendant liable if they found that he was negligent, and that this neg- 
ligence was the proximate cause of plaintiff’s injury, without discussing 
the subject of duty owed the plaintiff. 

Occasionally the doctrine is rejected. One court allowed a plaintiff 
to recover for injuries received when defendant’s train struck a cow 
and hurled it against plaintiff who was not on the railroad track. ‘The 
court said: “On the undisputed facts defendant was not guilty of want 
of care or negligence in respect to any duty which defendant owed 
plaintiff individually.” The fact that the defendant was negligent, and 
that this negligence was the proximate cause of the accident, was suffi- 
cient in the opinion of the court to make the defendant liable.° 

So in the well known motor lorry case,° the plaintiff was allowed 
to recover for the death of his wife, who was apparently not within the 
zone of danger of the runaway lorry; but who died as the result of fear 
for the safety of her children. 

Eckert v. Long Island Railway’ is an example of the rescue cases, 
which the Restatement of Torts regards as an exception to the rule 
requiring plaintiff to be in the zone of danger.* In this case the plaintiff, 
who attempted to rescue one endangered by the defendant’s negligence, 
was allowed to recover. Usually courts state in such cases that attempted 
rescue is a foreseeable result of the defendant’s negligence. But to say 
that moral force, which acts upon the rescuer and causes him to endanger 
himself, thus widens the zone of danger so that he is included, is to beg 
the question, by looking back at defendant’s negligence in the light of its 
ultimate results. 

But where, as in the principal case, the statute prescribes the standard 
of conduct to be followed, the courts much more consistently require 
that the plaintiff establish himself as one of the class of people for whose 
benefit the statute was enacted. The cases of Marsh v. Koons, and 
Lake Shore &F Michigan Southern Railway Co. v. Lidtke*® indicate 
that the Ohio view is in accord with this statement. The former case 
 Sgoeaeaes Law InstiruTE REsTATEMENT OF THE LAw oF TortTs, section 281. 

® Alabama G.S. R.R. v. Chapman, 80 Ala. 615, 2 So. 738 (1887). 

* Hambrook v. Stokes Bros. (1925) 1 K.B. 141. 

743 N.Y. 502, 3 Am. Rep. 721 (1871). 

* AMERICAN Law InsTiITUTE RESTATEMENT OF Law oF Torts, section 472. 


* 78 Ohio St. 68, 84 N.E. 599 (1908). 
* 60 Ohio St. 384, 69 N.E. 53 (1904). 
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involved a statute’* which required that cattle be fenced. A cow strayed 
onto the highway, and frightened plaintiff’s horse, which resulted in 
injury to the plaintiff. Declaring that the object of the statute was the 
prevention of trespasses, and not the safety of travelers, the court denied 
plaintiff recovery. The statute** in the latter case required the railroad 
company to build a fence which it failed to do. A six-year-old boy who 
wandered onto the tracks was injured by a train. Denying recovery, 
the court said that the fence required by statute was one sufficient to 
turn stock, and not one that would keep persons from going onto the 
tracks. 

In the principal case, the court held that plaintiff could not recover 
because she was not a member of the class which the statute was designed 
to benefit, viz., travelers upon the road. But conceivably, it could be 
argued that the fire engine was traveling on the road for the intended 
benefit of the plaintiff, and, due to the negligence of the county, was 
unable to travel beyond a certain point, resulting in the destruction of 
plaintiff’s house. 

Of course, the services of the fire department are governmental func- 
tions, and, as such, in the absence of statute, no liability could be 
imposed on the political subdivision, under which it operates, even if it 
were negligent.’* But, there is increasing authority holding one liable 
for negligence in preventing a third person from rendering aid to 
plaintiff, even though the third party was under no legal duty to do so. 

Thus a railroad has been held liable for obstructing a fire engine in 
going to a fire by blocking the street.*® But in most of the cases holding 
defendant liable, for preventing the rendering of aid to third persons, 
the negligence of defendant took place after the need for aid had arisen, 
where, as here, there was nothing that defendant could do at the time 
of the fire. An analogous situation is presented in Concordia Fire In- 
surance Co. v. Simmons,** where a defendant’s negligence consisted of 
puncturing water lines, a week before the fire broke out. Allowing 
plaintiff to recover, the court said: “So long as the householder or inhab- 
itant of the city is in a position to receive and the municipality is ready 
Revised Statutes, Sections 4202 and 4206. 

12 Revised Statutes, Section 3324. 

18 Aldrich v. Youngstown, 106 Ohio St. 342, 27 A.L.R. 1497 (1922). See Ono G.C. 
section 3714-1. 

™“ Kiernan v. Metro. Construction Co., 170 Mass. 378, 49 N.E. 648 (1898); Little 
Rock Traction and Electric Co. v. McCaskill, 75 Ark. 133, 70 L.R.A. 680 (1905); 
Cleveland C.C. and St. L. Ry. Co. v. Tauer, 176 Ind. 621, 96 N.E. 758 (1911); Metallic 
C.C. Co. v. Fitchburg R. Co., 109 Mass. 277, 12 Am. Rep. 689 (1872); Clark v. 
G.T.W.R. Co., 149 Mich. 400, 142 N.W. 112 (1907). 


* Houren v. Chicago Milwaukee & St. Paul Ry. Co., 236 Ill. 620, 86 N.E. 611 


(1908). 
8 167 Wis. 541, 168 N.W. 199 (1918). 
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and willing to continue such services, the person who interferes with 
such relationship between municipality and its inhabitant and thereby 
causes injury to such householder or inhabitant must respond for such 
damages as may be directly traceable to his interference as a proximate 
cause.” 

The cases last discussed were against private defendants. Here, the 
action is against the county commissioners. And at common law, both 
the maintenance of roads and fire fighting apparatus were governmental 
functions, so that there could be no action against county commissioners 
for so negligently maintaining highways that fire engines could not travel 
on them.*’ But since a statute now imposes a duty on public authorities 
to keep streets in repair, the defendant would be liable for injuries prox- 
imately caused by its negligence. A search has revealed only two cases 
in which the plaintiff suffered damage because of the negligence of a 
political subdivision in failing to keep roads in proper repair so that fire 
fighting apparatus could reach the fire. Both of these were in Kentucky. 
The reasoning involved in the first of these, Hazel v. Owensboro,'* 
was relied on in the instant case. The court there held that the dis- 
repair of the street was not the proximate cause of the accident, although 
it conceded that the city would be liable for injury to travelers resulting 
from defects in the highway. The court insisted that any loss was “alto- 
gether problematical,” and that “the connection between the condition 
of the street and the fire is too remote, in fact there is none.” 

In the second, a later case, Small v. Frankfort,’® the court sustained 
a demurrer to plaintiff’s petition, in which plaintiff had made all the 
necessary allegations as to negligence, duty and proximate cause, saying: 
“The demurrer admitted all the facts sufficiently pleaded. Notwith- 
standing this no cause of action is stated, for the city is not liable because 
in the exercise of governmental functions, its agents neglected to 
perform duties incumbent upon them, thus allowing the street to become 
defective, . . . and failed to provide the fire department with a reasonably 
sufficient amount of hose . . .” The court apparently sees no insuperable 
difficulty in a causation argument, and had the Kentucky defendant been 
under a statutory duty to keep the road in repair, the result might have 
been different. 

The causation argument does not seem particularly persuasive. One 
might as readily say: “What kind of damage can be more a proximate 

73 Oxn1o Dicesr—Countiss: Section 111, p. 230. “A board of county commis- 
sioners is not liable in its official capacity for damages for negligent discharge of its 
official duties except in so far as liability is created by statute.” 


8 30 Ky. L. Rep. 627, 99 S.W. 315 (1907). 
203 Ky. 188, 33 A.L.R. 692 (1924). 
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consequence of the want of water than the destruction by fire of a house 
which a proper supply of water would have saved? It is the immediate 
consequence of the proximate cause.”*° 

Upon its zone of duty argument, the court seems to be on stronger 
grounds. While plausible arguments might be made either way on this 
point, it is believed that most courts would support the view taken by 
the court, that the plaintiff was not within the class protected by the 
statute. S.L. 


Torts — NEGLIGENCE — Res Ipsa Loquirur 


The plaintiffs drove to the defendant’s gasoline station to have their 
car lubricated. The defendant was then engaged in blending gasoline 
of different grades of volatility. The vapors arising from the gasoline 
exploded and caused injury to the plaintiffs. In action of negligence it 
was held that the doctrine of res ipsa loquitor was applicable.’ 

The phrase literally translated means, “the thing speaks for itself.” 
The classic legal definition was given by Erle J. in Scott v. London 
Docks Co. as follows: ““When the thing is shown to be under the man- 
agement of the defendant or his servants and the accident is such as in 
the ordinary course of things does not happen if those who have the 
management use proper care, it affords reasonable evidence, in the 
absence of explanation by the defendant, that the accident arose from 
want of care.”” 

The doctrine has probably been most frequently invoked in carrier 
cases. It has been applied where the plaintiff was injured as a result 
of a collision of two trains of the defendant,’ and also where plaintiff’s 
injury was due to the collision of defendant’s train with that of another 
carrier.. Derailment cases have been a frequent subject for its applica- 
tion.” Likewise the plaintiff was permitted to rely upon it in the upset- 
ting of a stagecoach.’ The court applied it to the case in which the 
plaintiff, while waiting on the defendant’s car, was struck on the 
head by the falling of the trolley pole from the top of the electric car.’ 


* Atkinson v. Newcastle & Gateshead Waterworks Co., Law Rep. 6 Exch. 404 
(1871). 

1 Hiell v. The Golco Oil Co., 137 Ohio St. 180, 28 N.E. (2d) 561, 17 Ohio Op. 
544, 31 Ohio L. Abs. 429 (1940). 

*3 H. & C. 596, Exchequer court (1865). 

’ The Iron Railroad Co. v. John Mowery, 36 Ohio St. 418, 38 Am. Rep. 597 (1881). 

“Toledo Consolidated Street Railway Co. v. Fuller et al., 17 Ohio C. C. 562, 9 Ohio 
C. D. 123 (1894). 

5 Lake Shore Electric Railway Co. v. Hobart, 32 Ohio C. C. 154, 13 Ohio C. C. 
N. S. 592 (1909). 

* McKinney v. Neil, 1 Ohio Fed. Dec. 703, 1 McLean 540 (1839). 

7 Cincinnati Traction Co. v. Holzenkamp, 74 Ohio St. 379, 78 N.E. 529, 112 Am. 
St. Rep. 980 (1906). 
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The Railroad Co. vy. Walrath* case held that the doctrine was applicable 
to the falling of a sleeping berth. A Pennsylvania court applied it to a 
situation in which the passenger was injured by being thrown against 
the seat in front of him when the car came to a sudden stop.” 

There has been some suggestion that the doctrine of res ipsa should 
only be invoked where the relation of carrier and passenger exists but 
it is believed that such an arbitrary limitation would be generally rejected 
today. No such limitation is imposed in Ohio. In the Cincmnati 
Traction Co. v. Holzenkamp case,*° the court declared that it was the 
nature of the act rather than the relation between the parties which 
determined whether the doctrine was to be applied. This distinction 
is supported by numerous cases. Thus the plaintiff successfully relied 
on the doctrine when damage was caused by a driverless, loaded truck.” 
The doctrine was applied when the defendant’s car left the road and 
plunged over an embankment and injured the plaintiff.** It was invoked 
when the plaintiff fell into an elevator shaft because of the sudden mov- 
ing upward of a semi-automatic elevator.” The doctrine was used 
against a store owner when a sign resting on a narrow ledge fell on the 
plaintiff.” 

On the other hand the court refused to apply it to a misplaced 
manhole cover because the defendant municipality did not have the 
exclusive control which is necessary.” In the case of an explosion in the 
cellar of the decedent, the court would not permit the plaintiff to rely 
on res ipsa for there was not the control present in the defendant which 
would justify its application.” Where an intending passenger was 
injured by window glass falling from a crowded street car, the court 
refused to impose the doctrine for it was as easy to infer that it was 
caused by other means as to infer that it was caused by the defendant’s 
negligence.” A more recent case held that the accident must be of 
such a character that there could be no reasonable inference but that 
the injury complained of was due to the negligence of the defendant.” 

* 38 Ohio St. 461, 10 Am. Neg. Cases 706 (1882). 

® Tilton v. Philadelphia Rapid Transit Co., 231 Pa. 63, 79 Atl. 877 (1911). 

Cincinnati Traction Co. v. Holzenkamp, 74 Ohio St. 379, 78 N.E. 529, 113 Am. 
St. Rep. 980 (1906). 

™ Cleveland Ice Cream Co. v. Call, 28 Ohio App. 521, 162 N.E. 812 (1928). 

Weller, Exrx. v. Worstall, 129 Ohio St. 596, 196 N.E. 637, 3 Ohio Op. 12 (1935). 

Class v. Y.W.C.A., 47 Ohio App. 128, 191 N.E. 102, 16 Ohio L. Abs. 610 (1934). 

* Benjamin v. Sears Roebuck & Co., 62 Ohio App. 83, 23 N.E. (2d) 447, 15 Ohio 
Ops. 442 (1939). 

* Cleveland v. Amato, 123 Ohio St. 575, 176 N.E. 227 (1931). 

*° St. Marys Gas. Co. v. Brodbeck, Admr., 114 Ohio St. 423, 151 N.E. 323 (1926). 


* Cleveland R. Co. v. Sutherland, 115 Ohio St. 262, 152 N.E. 726 (1926). 
8 Kovacs v. G. M. McKelvey Co., 24 Ohio L. Abs. 625 (1937). 
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It has also been suggested that the doctrine does not apply when there 
is direct evidence as to the cause of the accident.” 

While courts in other states have frequently permitted plaintiffs to 
establish a cause of action in certain types of explosion cases by a reliance 
upon the res ipsa doctrine,” there had previously been little support for 
such reliance in Ohio. It may be that the effect of the principal case will 
be to extend the use of the doctrine of res ipsa loguitur in Ohio to this 


type of case. R.L.R. 


SaLEs-Torts—MANUFACTURER’s LIABILITY FOR SALE OF 
Unritr Foop 


Plaintiff’s intestate purchased a can of corned beef from his neigh- 
borhood grocer and ate a part of it for his supper. By midnight he 
was seriously ill, and he died the following morning. The coroner’s 
certificate stated that an autopsy revealed that death was the result 
of ptomaine poisoning caused by eating canned meat. The can of meat 
was packed by a South American company, but was distributed by the 
defendant under its own name. The court held that violation of a penal 
statute covering the sale of unwholesome provisions was negligence 
per se, that the statute set up an absolute standard, and it was no defense 
that the defendant exercised a high degree of care and was free from 
negligence. Plaintiff had only to prove that the meat was sold under 
the defendant’s name and that the death was caused because the meat 
in the can was unfit.” 

The problem of who shall be liable for the sale of unfit food has 
long been before the courts. They have experienced no difficulty in 
holding the retailer liable. Since the thirteenth century it has been 
recognized that one who sells food for human consumption is liable in 
tort for any injury caused by unfitness of the food sold.” The develop- 
ment of the doctrine that one who sells food impliedly warrants to the 
purchaser that the food sold is wholesome gave to the claimant a choice 
of remedies.* He could sue either in tort for the negligence of the seller 
or in contract for the breach of the implied warranty. Public policy 
was behind the formation of these rules since the ordinary consumer 


” See Cleveland R. Co. v. Sutherland, 115 Ohio St. 262, 264, 152 N.E. 726, 727 
(1926). 

® For discussion of cases on this point see, 25 C. J. 205, Sec. 38. Also see notes 
in 8 A.L.R. 500, 23 A.L.R. 484, 39 L.R. 1006 and 56 A.L.R. 593. 

* Hunter v. Derby Foods, Inc., 110 F. (2d) 970, (1940). This case was decided in 
a Federal District Court in New York, but the Ohio law was the basis for the decision. 

? 51 Hen, III Stat. 6, (1266); Burnby v. Bollett, 16 M.&W. 644, (1847). 

* Sinclair v. Hathaway, 57 Mich. 60, 23 N.W. 459 (1885); Fairbank Canning Co. v. 
Metzger, 118 N.Y. 260, 23 N.E. 372, 16 Am. St. Rep. 753 (1890); Van Bracklin v. 
Fonda, 12 Johns. (N.Y.) 468 (1815); 3 Bit. Comm. 165. 
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did not have the means of examination available to the retailer and 
had to rely on the latter’s integrity.* But it was not until the middle 
of the nineteenth century that the consumer was given a right of action 
directly against the manufacturer, since heretofore the lack of privity 
between the manufacturer and the consumer had stood in the way. 
The courts overlooked the lack of privity in the negligence cases and 
if the plaintiff could establish a claim based on the actual negligence 
of the manufacturer he could recover.° This was one of the first excep- 
tions to the general rule which allowed a manufacturer to escape lia- 
bility to the ultimate consumer for its negligence where the consumer 
purchased from a middleman.® This is the rule today in many of the 
states." But negligence is an elusive charge to prove and difficulty in 
obtaining proof often prevents the injured person from establishing his 
claim. In those states which apply the res ipsa loguitur doctrine the 
claimant’s task is made easier.* Because the claim is necessarily based 
on facts within the exclusive control of the manufacturer a prima facie 
case of negligence is presumed against the manufacturer. This puts the 
burden on the defendant to rebut the presumption and prove its freedom 
from negligence. 

There is a group of states which applies the implied warranty of 
fitness doctrine.’ Until recently the courts refused to waive the require- 
ment of privity of contract between the manufacturer and the person 
suing for breach of the warranty. But the recent trend of decisions in 
the food cases is to relax, and in many cases abolish, the requirement.”® 


*Van Bracklin v. Fonda, supra, note 3; Wright v. Hart, 18 Wend. (N.Y.) 449 
(1837). 

° Thomas v. Winchester, 6 N.Y. 397, 57 Am. Dec. 455 (1852); Norton v. Sewall, 
106 Mass. 143, 8 Am. Rep. 298 (1870); Watson v. Augusta Brewing Co., 124 Ga. 121, 
52 S.E. 152 (1905); Ketterer v. Armour & Co., 200 F. 322 (1912); Boyd v. Coca-Cola 
Bottling Works, 132 Tenn. 23, 177 S.W. 80 (1914). 

° Huset v. J. I. Case Threshing Machine Co., 120 F. 865 (1903); See Winterbottom 
v. Wright, 10 M. & W. 109 (1842), for a statement of the general rule. 

7 Menaker v. Supplee-Willis-Jones Milk Co., 125 Pa. Sup. Ct. 76, Atl. 714 (1937); 
(193753) Delk v. Liggett & Meyers Tobacco Co., 180 S.C. 436, 186 S.E. 383 (1936); 
Corum v. R. J. Reynolds Tobacco Co., 205 N.C. 213, 171 S.E. 78 (1933); Flora Ash v. 
Childs Dining Hall Co., 231 Mass. 86, 120 N.E. 396, 4 A.L.R. 1556 (1918). 

* Blevins v. Raleigh Coca-Cola Bottling Works, — W.Va—, 3 S.E. (2d) 627 
(1939); Webb v. Brown & Williamson Tobacco Co.. — W.Va. —, 2 S.E. (2d) 898 
(1939); Murphy v. Yeungling Dairy Products Co., 34 D.&C. (Pa. Com. Pl.) 355 (1938); 
Eisenbeiss v. Payne, 42 Ariz. 262, 25 P. (2d) 162 (1933); Nehi Bottling Co. v. Thomas, 
236 Ky. 684, 33 S.W. (2d) 701 (1930); Goldman & Frieman Bottling Co. v. Sindall, 
140 Md. 488, 117 A. 866 (1922). 

*Catini v. Swift & Co., 251 Pa. 52, 95 A. 931 (1915); Ward Baking Co. v. 
Trizzino, 27 Ohio App. 475, 161 N.E. 557 (1928); Klein v. Duchess Sandwich Shop 
Co., 14 Cal. (2d) 272, 93 P. (2d) 799 (1939). 

* Ketterer v. Armour & Co., supra, note 5; Davis v. Van Camp Packing Co., 189 
Iowa 775, 176 N.W. 382, 17 A.L.R. 649 (1920); Mazetti v. Armour & Co., 75 Wash. 
622, 135 Pac. 633 (1913). 
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In Ward Baking Co. v. Trizzino™ the court held that the warranty 
from the manufacturer to the retailer was for the benefit of the ultimate 
consumer and allowed the latter to sue for the breach of the warranty 
on the theory of third party beneficiary. Other courts have abolished 
completely the necessity for privity by holding that the warranty attaches 
to the article sold and runs with the article and becomes available to 
the person injured by the article.*” A similar result is obtained by some 
courts by imposing the tort doctrine of liability without fault on the 
manufacturer."* Thus whether the plaintiff wishes to use the warranty 
doctrine™* or the liability without fault doctrine the result will be the 
same. 

In those states having statutes’® which cover the sale of unwholesome 
provisions the problem of liability is solved much more simply. There 
is no need to imply a warranty or prove negligence. The Ohio statute”® 
has been so construed that a violation of it imposes an absolute liability 
on the one who violates it,*’ and no privity of contract need be shown 
by the plaintiff. Thus in states such as Ohio, which have both the 
statute and the warranty of fitness doctrine, the consumer has a rela- 
tively simple case to prove in order to recover for an injury. Under 
the statute, negligence is conclusively presumed, and under the warranty 
doctrine there is no need to consider negligence. 

Some courts have distinguished cases involving canned and pack- 
aged foods from those involving food sold in bulk.’* This distinction 
is based on the impossibility of inspecting sealed foods before purchase. 
But this is not a valid distinction because very few members of the 
general public are able to properly ascertain the fitness of food even 
when open. The rule has little, if any, following today. 

© Supra, note 9. 

8 Kneiss v. Armour & Co., 134 Ohio St. 432, 17 N.E. (2d) 734, 119 A.L.R. 1348 
(1938); Drock v. Great Atlantic & Pacific Tea Co., 61 Ohio App. 291, 22 N.E. (2d) 
547 (1939); Ward v. Morehead City Sea Food Co., 171 N.C. 33, 87 S.E. 958 (1916); 
Catini v. Swift & Co., supra, note 9; Boyd v. Coca-Cola Bottling Works, supra, note 5; 
16 Onto JURISPRUDENCE 168. 

* Catini v. Swift & Co., supra, note 9; Jackson Coca-Cola Bottling Co. v. Chapman, 
160 Miss. 864, 64 So. 791 (1914); 4 Iowa L. Butt. 102. 

4 Ward Baking Co. v. Trizzino, supra, note 9; Gauder v. Canton Provisions Co., 17 
Ohio L. Abs. 329 (1934); Kneiss v. Armour & Co., supra, note 12; Drock v. Great 
Atlantic & Pacific Tea Co., supra note 12; Kolberg v. Central Fruit & Grocery Co., 37 
Ohio App. 64, 174 N.E. 144 (1930). 

* California, Illinois, Indiana, Kentucky, Massachusetts, Michigan, New York, 
Pennsylvania, Tennessee and West Virginia all have statutes similar to that of Ohio. 

16 

Onto G.C. 12760. 

™ Great Atlantic & Pacific Tea Co. v. Hughes, 131 Ohio St. 501, 3 N.E. (2d) 415, 
6 Ohio Op. 164 (1936); Canton Provisions Co. v. Gauder, 130 Ohio St. 43, 196 N.E. 
634, 3 Ohio Op. 82 (1935). 

8 Mazetti v. Armour & Co., supra, note 10; Crigger v. Coca-Cola Bottling Works, 
132 Tenn. 545, 179 S.W. 155 (1915). 
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The modern rule seems to be to impose some kind of liability without 
fault upon the manufacturer so that he will exercise greater care in the 
manufacture of articles of food for human consumption. If the public 
is to be protected from inefficient and unsanitary methods of production 
some manner of penalizing the manufacturers for their mistakes is 
necessary. Dean Pound expressed his ideas on the subject some years 
ago when he said that the best way to protect the public is to impose 
liability without fault upon the manufacturers of food.*® Only in this 
way will the manufacturers continue to improve methods of production. 


G.O.A. 


WILLS 


CoLLATERAL ATTACK ON THE ADMISSION TO PROBATE OF A 
Wit — Execution — SIGNING IN THE ATTESTATION 
CLAusE AS SIGNING AT THE END UNDER GENERAL CODE 
SEC. 10504-3. 


An instrument dated April 16, 1927 was admitted to probate on 
June 9, 1930, as the last will and testament of W. L. Eakins. The 
signature of the testator, Eakins, appeared only in the attestation clause. 
On July 14, 1938, another instrument, dated November 15, 1926, 
was offered to probate as the last will and testament of Eakins, and 
was refused on the ground that the 1927 instrument had already been 
admitted. On appeal a collateral attack was made on the admission of 
the later instrument, on the ground that the probate court had no juris- 
diction to admit to probate an instrument not signed at the end, as 
required by the Ohio statute.’ The court sustained the attack, and held 
that the jurisdiction of the probate court is limited to wills as prescribed 
by the Constitution and statute; and where it is apparent on the face 
of the instrument that such instrument does not even purport to be a 
will, the probate court has no jurisdiction to admit it as such. Jn re 
Matter of Wil of Eakins.’ 

The right to make a testamentary disposition is purely of statutory 
creation, and is available only upon compliance with the requirements of 
the statute.* A usual provision and one which appears in the Ohio statute, 
is that a “will must be signed at the end.” The apparent reason for 
this rule is to insure identity of the instrument, and to prevent fraudulent 


* Pound, The End of the Law (1914) 27 Harv. L. Rev. 195, 233. 


* On10 G.C. sec. 10504-3. 
263 Ohio App. 265, 26 N.E. (2d) 219, 16 Ohio Op. 586 (1939). 
* Tyrrel’s Case, 17 Ariz. 418, 153 Pac. 767, 768 (1915). 
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additions to or alterations of the instrument.* However, in applying 
this rule, many problems have arisen in determining when in fact a will 
is signed at the end within the legislative intent. ‘IT'wo general lines of 
interpretation have developed: one, emphasizes a spatial aspect, in that 
it requires that the signature be at the “physical end” or that part farthest 
from the beginning;° the other requires that it be at the close of the 
language, read in its natural and logical order.° Under either of these 
two views the signature must come after the last disposing provision 
of the will.” The Ohio courts take the more liberal view, in recognizing 
the line of interpretation which holds the will to be signed at the end, 
when it is signed after the last disposing provision, as determined by the 
natural and logical order of reading.* It has been held in another state,° 
and in some inferior Ohio courts,*® that where the testator has signed 
in the body of the attestation clause, as in the present case, with the 
intent that it be his signature in the execution of his will, such signature 
may be properly regarded as signed at the end. But on these facts the 
Supreme Court of Ohio has held’ that where the signature appears 
only in the body of the attestation clause, the will is not properly signed 
at the end. 

In the principal case an attack was made on the admission to probate 
of the 1927 will. This was in an independent action, brought for the 
sole purpose of establishing a prior will. Such an attack is a collateral 
attack on the judgment of the probate court.’* Had this proceeding 


“Glancy v. Glancy, 17 Ohio St. 134 (1886); Baker v. Baker, 51 Ohio St. 217, 37 
N.E. 125 (1894). 

°In re Andrews, 162 N.Y. 1, 56 N.E. 529, 48 L.R.A. 662, 76 Am. St. Rep. 616 
(1900); In re Whitney’s Will, 153 N.Y. 259, 47 N.E. 272, 60 Am. St. Rep. 616 (1897); 
In re O’Neil’s Will, 91 N.Y. 516 (1883). 

® Chandler v. Dockman, 8 Ohio App. 113, 28 Ohio C.A. 297, 29 Ohio C.D. 405 
(1917); Irwin v. Jacques, 71 Ohio St. 395, 73 N.E. 683, 69 L.R.A. 422, 11 Ann. Cas. 
1008 (1904); Sears v. Sears, 77 Ohio St. 104, 82 N.E. 1067, 17 L.R.A. (n.s.) 353 
(1904); Mader v. Apple, 80 Ohio St. 691, 89 N.E. 37, 23 L.R.A. (N.s.) 515, 131 Am. 
St. Rep. 719 (1908). 

The real distinction is that in the second view, a will is validated where the pages 
are not in consecutive order or are deranged, and yet the end is determined by the 
“logical order” of reading. ATKINSON, WILLS, p. 257. 

* The signature must come after all disposing provisions, but the presence of a blank 
space above the signature is immaterial if the signature is immediately below the 
testimonium clause. Mader v. Apple, 80 Ohio St. 691, 89 N.E. 37, 23 L.R.A. (N.s.) 
515, 131 Am. St. Rep. 719 (1908); Chandler v. Dockman, 8 Ohio App. 113, 28 Ohio 
C.A. 297 (1917). 

*See note 5, supra. 

°In re Rudolph’s Estate, 180 App. Div. 486, 167 N.Y.Supp. 760 (1917); In re 
Jarvis’ Will, 124 Misc. 563, 208 N. Y. Supp. 796 (1925). 

Estate of Arminda S. Wilson, 2 Ohio N.P. (N.s.) 189, 39 Ohio L. Bull. 379 
(1904); In re Case’s Will, 214 N.Y. Supp. 678, 126 Misc. 704 (1926). 

™ Sears v. Sears, 77 Ohio St. 104, 82 N.E. 1067, 17 L.R.A. (N.s.) 353, 11 Ann. 
Cas. 1008 (1907). 

Where “the action or proceeding has an independent purpose and contemplates 
some other relief or result, although the overturning of the judgment may be important 
or even necessary to its success, then the attack upon the judgment is collateral.” 1 Brack, 
Jupoments (2d ed.), sec. 252, p. 276. 
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been an action to vacate the judgment of the probate court, it would 
have been a direct attack.** As a general rule, the judgment of the 
probate court is not open to a collateral attack, since it is a court of 
record, when the court has jurisdiction of the parties and subject matter 
in any particular case.** Assuming jurisdiction, a party must bring a 
direct proceeding to contest the judgment, and this judgment is not 
open to a collateral attack, even though the determination of the cause 
is erroneous.” Want of jurisdiction, however, would render such a 
judgment void.*® In this event a collateral attack would be proper.” 
Therefore, in the principal case, it would seem that if the court was jus- 
tified in sustaining the collateral attack this would have to be because the 
admission to probate of a will signed in the attestation clause was beyond 
the jurisdiction of the court. But it would seem that this is not a juris- 
dictional fact, for jurisdiction is the power to hear and determine a 
cause.** ‘The question remains whether the place of the signature is 
jurisdictional, and for this we must look to the statute. Section 10504 
of the Ohio General Code provides that “if it appears that such will 
was duly attested and executed. . . . the court shall admit to probate.” 
In determining what will constitute due execution, we must refer to 
section 10504-3 of the General Code where we find the requirement 
“signed at the end.” ‘The determination as a matter of law that a will 
is or is not signed at the end is a question of interpretation and con- 
struction. Here the probate court had found as a matter of law that 
where the signature appeared in the attestation clause it was validly 
signed, and being so signed, admitted it to probate. If we wish to follow 
consistently the law of judgments, the challenge of such conclusion 
should not be by collateral attack, but only by a direct proceeding brought 
for that purpose. The probate court is of limited jurisdiction,’® and can 
only exercise such powers as the Constitution and statutes confer upon 
it.” But the limitation relates chiefly to subject matter, and if the 

*% Onto G.C. sec. 10501-17. 

“A direct attack on a judgment is an attempt to avoid or correct it in some manner 
provided by law, in a proceeding instituted for that very purpose. ...” 34 C.J. 520, 
sec. 827. Also see 1 BLack, JUDGMENTS, sec. 252, p. 376. 

™ Bigelow v. Bigelow, 4 Ohio 138, 19 Am. Dec. 323 (1829); Newman v. City of 
Cincinnati, 18 Ohio 323 (1849); Cochran v. Loring, 17 Ohio 409 (1848); Dunham v. 
Jones, 159 U.S. 584, 16 Sup. Ct. 108, 40 L. Ed. 267 (1895). 

* The Union Savings Bank and Trust Co. v. The Western Telegraph Co., 79 Ohio 
St. 89, 100, 86 N.E. 478 (1908). 

© Lessee of Pain v. Mooreland, 15 Ohio, 436 (1846); Nye v. Stillwell & Co., 12 
Ohio C.C. 40, 5 Ohio C.D. 335 (1896); Commercial Gazette Co. v. Dean, 11 Ohio Dec. 
Rep. 207, 25 Ohio L. Bull. 250 (1891). 

™ Nye v. Stillwell & Co., 12 Ohio C.C. 40, 5 Ohio C.D. 335 (1896). 

% Sprankle v. Odell, 78 Ohio St. 404, 85 N.E. 1132 (1908). 


* Estate of Ferguson, 81 Ohio St. 58, 89 N.E. 1070 (1909). 
” Mansfield v. Cole, 16 Ohio N.P. (n.s.) 209, 25 Ohio D. (n.s.) 231 (1914). 
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subject matter is within the jurisdiction, it is not, as to it, a court of 
limited jurisdiction.» As another Ohio case held,** the probate courts 
have full power to adjudicate fully and finally all questions arising in 
matters properly before them. ; 

Therefore, it would seem that in the principal case the appellate 
court should not have permitted the collateral attack on the judgment 
of the probate court in regard to the will of 1927, but rather should 
have denied such an attack, leaving the plaintiff to his right to bring 
a direct proceeding attacking the judgment. The fact that the statute 
of limitations has run on such a direct proceeding,” leaving the plaintiff 
without a remedy, does not justify the rendering of an erroneous decision 
in sustaining the present attack on the admission to probate of this later 


dated will. S.D.G. 


\ 


INTENT TO EXECUTE AN INSTRUMENT INCOMPLETE 
on Its Face 


The Probate Court of Montgomery County recently rendered a 
decision admitting to probate as a valid will an instrument in which the 
residuary devise terminated with an incomplete sentence. The name of 
the devisee had not been inserted in the blank left by the testator for that 
purpose. The remainder of the will appointed an executor but made no 
other dispositions. The court found that the instrument was executed 
animo testandi and admitted it to probate, in the face of the contention 
that since it was incomplete on its face, the testatrix must not have 
regarded the instrument to be the final embodiment of her intent, but 
had contemplated some further act to complete it. The only evidence 
outside of the instrument itself in regard to the testatrix’s intent was that 
she had called the two subscribing witnesses to her home and stated to 
them that she had made out her will and had requested them to act as 
witnesses.” 

There are several classes of cases similar to the principal one in which 
the court must decide whether or not the instrument before it reflects 
the final testamentary intent of the deceased. Such classes include cases 
in which a partially executed will is formally executed in regard to 
personalty, but not complete in regard to devising realty; cases in which 
the testator has become physically incapacitated before completing the 
will, in jurisdictions which do not require signing; cases in which a 

*! Brown v. Reed, 56 Ohio St. 264, 46 N.E. 982 (1897). 

* Wilberding v. Miller, go Ohio St. 46, 106 N.E. 665 (1914). 


Onto G.C. sec. 11640. 
* In re Crowe, 17 Ohio Op. 8, 31 Ohio L. Abs. 35 (1940). 




















NOTES AND COMMENTS 109 


bequest is void for ambiguity; and cases in which by parol evidence it is 
proven that the testator considered some further act necessary in order 
to execute his will. The question in all of these is: does the instrument 
in its unfinished condition represent the decedent’s last wish as to the 
disposal of his property or would he have preferred it to pass by intestacy 
rather than by the unfinished instrument? 

The courts of Maryland’ and Maine* have admitted to probate 
testamentary instruments similar to the one in the principal case. Two 
earlier Maryland cases,* a New York,°® and a Pennsylvania decision® 
have held such instruments invalid. In several jurisdictions it was former- 
ly the rule that an unsigned, unattested instrument could be validly used 
for a testamentary disposition of property. What then of those instru- 
ments terminated in the middle by the testator’s sudden death or 
physical incapacity? Is the instrument in its partially completed form 
the expression of decedent’s last intent? A Tennessee court’ has stated 
the view of those courts upholding the validity of such instruments. 
“If a testator gives one or more legacies by his will and is prevented from 
completing said will by his death, sudden sickness, or insanity, and if it 
appears from the evidence that the testator had expressed his full purpose 
and intent with regard to the legacies given, the will may be set up as far 
as it goes, but if it appears, either from the face of the will or other proof, 
that he had not expressed his full mind and intent with regard to the 
legacies given, the will can’t be set up as far as it goes.”* Where it was 
evident that the testator intended that certain technicalities or some 
further act, other than the filling in of blanks, should be done before 
the will is completed, the courts have refused to accept conformance to 
lesser requirements.° In many cases in which the testator has failed to 
fill in a blank, the courts have held the will valid but the specific bequest 
void and of no effect, no question having arisen in regard to the anamus 
testandi of the entire will.*° 

In determining the validity of deeds containing blanks the courts 
have stated without qualification that there must be a grantee named or 

? Harris v. Pue, 39 Md. 535 (1873). 

* In re Goodridge, 119 Me. 371, 111 Atl. 425 (1920). 

“Plater v. Groome, 3 Md. 134 (1852); Barnes v. Syester, 14 Md. 507 (1859). 

5 In re Pierson’s Will, 197 N.Y.S. 312, 203 App. Div. 673 (1922). 

* Murry v. Murry, 6 Watts (Pa.) 353 (1837). 

* Guthrie v. Owen, 21 Tenn. (2 Humphr.) 202 (1841). 

* All courts have not been in agreement on this interpretation. Tabler v. Tabler, 
62 Md. 601 (1884); Montefiore v. Montefiore, 162 Repr. 324, 2 Addams 354 (1824). 

*Mealing v. Pace, 14 Ga. 596 (1853); Lungren v. Swartzwelder, 44 Md. 482 
(1876); Selden v. Coalter, 2 Va. Cas. 553 (1818). 

Everett v. Carr, 59 Me. 325 (1871); Bryan v. Bigelow, 77 Conn. 604, 60 Atl. 


266 (1905); Hawman v. Thomas, 44 Md. 30 (1875); Heidenheimer v. Bauman, 84 Tex. 
174, 19 S.W. 382 (1892); Engelthaler v. Engelthaler, 16 Ill. 230, 63 N.E. 669 (1902). 
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the deed is void** and that the instrument must describe specific prop- 
erty.’” In negotiable instruments the courts recognize validity and an 
implied power in the holder to fill all blanks.** Other written contracts 
in which essential matters have been left in blank have been held 
invalid,** although sometimes there is found an authority to fill in the 
blanks in accordance with the general character of the instrument.** In 
none of these cases does the court mention the intent of the party 
executing the instruments. It appears that the rules applicable to deeds 
and contracts other than negotiable instruments are contrary to the 
grantor’s intent, in the sense that the grantor or contracting party 
usually intends the instrument to be valid as executed. To him the 
identity of the grantee or second party to the contract is of little con- 
sequence. His main interest is the consideration received. In the case 
of negotiable instruments, the decision probably represents an attempt 
to protect the hoider in due course, regardless of the promissor’s intent. 
In contrast to these rules of substantive law, the courts have resorted to 
evidence of intent in determining the validity of wills containing blank 
spaces. If from the face of the instrument and from other evidence, it 
appears to the court that the instrument was executed with a testamentary 
intent, it is so interpreted; if the instrument and evidence indicate a 
contrary intent, the court will refuse to admit it to probate.*® 

It is evident, then, that two classifications are possible in regard to the 
four types of instruments, according to the admissibility of extrinsic evi- 
dence, (1) of intent as to validity, and (2) of authority to complete the 
instrument. Under the former classification deeds, negotiable instru- 
ments and other contracts constitute a group in which such evidence is 
excluded, whereas wills are a group in themselves wherein it is admis- 

™ Williams v. Courton, 172 Ark. 129, 287 S.W. 745 (1926); Donnelly v. Duma- 
nowski, 329 Ill. 482, 160 N.E. 759 (1928); Aetna Casualty Co. v. Commonwealth, 233 


Ky. 142, 25 S.W. (2nd) 51 (1930); Nash v. Kirschoff, 166 Minn. 464, 208 N.W. 193 
(1926). 

# Jones v. Coulter, 75 Cal. App. 540, 243 Pac. 487 (1925). 

8 Alford v. Delatte, 160 La. 712, 107 So. 500 (1926); Cassetta v. Baima, 106 
Cal. App. 196, 288 Pac. 830 (1930); Adair v. First Nat. Bank, 253 Ill. App. 206 
(1929); U.S. Nat. Bank of La Grande v. Miller, 118 Ore. 280, 246 Pac. 726 (1926). 
The party intrusted with the instrument has prima facie authority to complete it by filling 
up the blanks therein. Sec. 14, Nec. Instr. Law, Onto, G.C., sec. 8119. 

4 Patterson v. Reid, 132 Cal. App. 454, 23 Pac. (2nd) 35 (1933); House v. Sealey, 
154 Miss. 663, 122 So. 741 (1929); Atkins v. Van Buren Tp. School, 77 Ind. 447 
(1881); Pepper v. Harris, 73 N.C. 365 (1875). 

% Jenkins Music Co. v. Johnson, 175 Mo. App. 355, 162 S.W. 308 (1914); Johns- 
ton Harv. v. McLean, 57 Wis. 258, 15 N.W. 177 (1883). 

%In view of the fact that the proponent of the will need only establish a prima 
facie case in Ohio in order to get the will admitted to probate, and since in this matter a 
prima facie case requires only that amount of evidence which, if it had been tried before 
a jury, might have resulted either for or against it, 2 Ohio St. L.J. 292, it is unlikely 
that the proponent will find difficulty in proving testimentary intent. 














NOTES AND COMMENTS III 


sible. Under the latter classification, contracts, both negotiable and 
otherwise, are a class in which the power to complete is found— in fact 
is sometimes presumed—whereas wills and deeds constitute a group 
wherein the opposite is true. Moreover, in the case of wills, it should 
be noted, such a power would have been terminated by death even had 
it originally existed. In the principal case the court has resorted to the 
first classification. 


H.M.M. 
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BenjyAMin N. Carpozo: AMERICAN JupGE. George S. Hell- 
man, New York: Whittlesey House, McGraw-Hill Book 
Company, Inc. 1940. Pp. ix, 339. $3.50. 


This book does not purport to be a complete analysis of the accom- 
plished work of a great judge. Nor does it attempt to weigh the docu- 
mented evidence of his judicial experience in an effort to ascertain the 
social gains due to an enlightened application of the judicial technique 
to the existing common law, the statutes and the constitution. Neces- 
sarily, a man’s deeds are the stuff of which biographies are made. And 
this book is no exception in that respect. But, in his own words, the 
foremost object of this biographer was “the presentation of a man’s 
character and personality, with the evaluation of his achievements— 
however important—as the secondary aim.” Any review of this book 
must of necessity be limited to an examination of these objectives and 
their accomplishment. 

Born on May 24, 1870, of a cultured mother and a brilliant father 
who was at the time a judge of the Supreme Court of New York, Ben- 
jamin Nathan Cardozo could also claim as his kinsmen many men 
and women who helped shape the early history of this nation. Some 
of his ancestors had fled from Portugal during the Inquisition, had 
gone to Holland and thence to England. Aaron Nunez Cardozo, a 
London merchant, came to the colonies in or about 1752 and it was 
he who established the Cardozo family in this country. Space is too 
short to outline the contributions made by this fine Jewish family and 
its collaterals to the development of this young but growing nation. 
Mr. Hellman tells this part of his story in language that tends to dra- 
matize their part in the life of this country and this background aids 
immensely in explaining the Cardozo we have grown to know through 
his opinions, books and public utterances. 

It was interesting to this reviewer to learn that Cardozo received 
his elementary schooling in his home, being tutored by the same Horatio 
Alger who glorified the poor boy in his novels that literally flooded 
America. While Alger was a “roly-poly little man, shy, and not at 
all forceful,” yet he was fond of poetry “and in some measure com- 
municated his liking for fine literature to his young pupil. Shakespeare 
and Browning, and especially Shelley, were early favorites of Ben.” 
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Throughout his life, Cardozo carried his enthusiasm for the finest in 
literature and music. While he claimed not to understand the meaning 
of art, he at least kept an open mind in this area. 

His brilliant career as an undergraduate at Columbia was followed 
by two years in the School of Law of the same university. He did not 
receive his law degree because in the middle of the course the trustees 
of Columbia raised the requirements to three years and since “I was 
anxious to go out into the world and make my living, I never came 
back for the third year.” Almost immediately he was successful as a 
lawyer, and particularly as a lawyer’s lawyer in consultation. His fees 
were so modest that they were the subject of comment among his col- 
leagues and in at least one case in which he was consulted by other 
attorneys they insisted upon doubling what he had billed them for. His 
election to the Supreme Court of New York in 1913 was the start of 
his long and important work on the bench. Hardly a month had passed 
before Governor Glynn designated Cardozo to serve on the Court of 
Appeals to relieve congestion there, the governor having asked the 
members of the court to name the appointee they desired and having 
received the unanimous request for Cardozo. He came permanently 
to the Court of Appeals of New York in 1917. His work on that great 
court as judge and as chief judge is outlined by the author for the pur- 
pose of bringing out those qualities which he exhibited as judge and 
colleague on that bench. 

On February 15, 1932, he was named by President Hoover to take 
the place left vacant by the resignation of Mr. Justice Holmes. From 
all over the country came assurances that he was the one who should 
occupy the seat recently held by one of the world’s greatest jurists 
though there were already upon the court at that time two other justices 
from the East. The press has called the appointment “the arrival at 
high office by acclamation, comparable to the election of George Wash- 
ington.” And so it was. But his own modest reaction, when it was 
apparent that his name was being seriously considered for the appoint- 
ment, is shown in his letter of January 17, 1932, in which he wrote: 
“I am trying to stave off the appointment. Whatever reputation I 
have built up has been made as a state judge. I don’t want to start all 
over again and build up another. But most of all I don’t want to live 
in utter loneliness away from my present associates in the Court of 
Appeals to whom I am much attached and away from all my relatives 
and friends here whom I love even better.””* 

The book by Mr. Hellman brings out these things and many more. 


* Pp. 203-204. 
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It finds that modesty which we always suspected in the reading of his 
opinions, that scholarship which was apparent at a glance and which 
became more apparent when we dug into the materials out of which 
Cardozo had shaped his opinions, that spirituality which evidences itself 
in the concern for justice above all, that industry which was needed 
in addition to the brilliance of mind in order to accomplish all that 
Cardozo did accomplish in his life. But Cardozo considered his “plug- 
ging,” as he called it, the reason for his success. The book further tells 
us about the love for and faithfulness to his parents and his brother 
and sisters, and particularly of the life-long devotion to his sister, Nell. 
The loneliness that was Cardozo’s after he went to Washington is all 
too apparent in every letter that he wrote. The love for this man by 
those who knew him speaks silently of these and other qualities that 
made him dear to them. The respect held for him by judges, lawyers 
and law teachers speaks eloquently of his learning. Mr. Hellman has 
built his case so thoroughly upon the deeds and writings of this great 
man that to summarize is all the more difficult. 

When, on July 9, 1938, the report went forth that Mr. Justice 
Cardozo had died, the press began pouring forth eulogies which have 
few parallels in the history of this nation. Tributes were paid from 
the pulpit, from bar associations, law journals and other magazines. 
This book by Mr. Hellman is but another tribute, and a worthy one, 
to the memory of the man of whom Judge Julian W. Mack wrote the 
author: “I know of no man more respected, admired and loved—nor 
anyone who deserves it more than he. One is at a loss to decide in which 
he excels—learning, modesty, charm, literary grace, character. In 
each he is on the heights.” 

It is believed that the author reached his objectives in noble fashion. 
The book makes interesting and, at times, exciting reading. This 
reviewer has no hesitancy in recommending it to lawyer and layman 
alike for the inspiration it will bring to those who read it. 

Norman D. Lattin 

Professor of Law 
Ohio State University 
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Tue Contract CLAUSE OF THE CoNsTITUTION. Benjamin 
Fletcher Wright, Jr.,\ Cambridge, Mass.: Harvard Umi- 
versity Press, 1938. pp. xvii, 287. $3.50. 

The present day student of constitutional law, in which the 
emphasis is on due process and equal protection and interstate commerce, 


? Assistant Professor of Government, Harvard University. 
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is apt to underestimate the rdle that the contract clause has played in the 
process of protecting those interests which the courts have recognized as 
needing protection. This monograph by Professor Wright presents an 
accurate and interesting account of the treatment accorded that clause 
in the Supreme Court of the United States from 1810 to 1937. Several 
hundred cases are considered for the purpose of determining the part 
which this clause has had in the development of our economic and 
constitutional history. 

After dealing with the origin of the contract clause in the first 
chapter, the second is devoted to the cases decided during the supremacy 
of Chief Justice Marshall. During this period Fletcher v. Peck,” New 
Jersey v. Wilson,’ Terrett v. Taylor,* the more famous Dartmouth 
College case,” and Sturges v. Crowninshield® were decided; the process 
of protecting vested interests under a constitutional prohibition never 
intended to have such breadth was well started. Marshall failed in his 
attempt to give it even more breadth when he lacked but one vote to 
make his minority view that of a majority in the case of Ogden v. 
Saunders.’ 

During the Taney period there was no break with the Marshall 
tradition, although the Charles River Bridge case* “does represent a 
modification of the more extreme Marshall point of view.”® This 
period is characterized by the application of the principle of strict con- 
struction of public grants, and the rise of the doctrine of the inalienability 
of the power of eminent domain. From the standpoint of extension the 
most important case is Gelpcke v. Dubuque,’® and this period also 
witnesses the adoption of reservation and contract clauses in state 
constitutions. 

“There are three striking characteristics of the history of the contract 
clause since 1864. The first is that the period of its doctrinal expansion 
has ended. . . . An even smaller proportion of cases involved statutes 
dealing with contracts between private persons. . . . It marks both the 
ascendancy of the clause and its decline.”** It is during this period that 
the due process clause begins to come into its own. This is covered in 
part two in separate chapters dealing with contracts between private 

*6 Cranch 87 (1810). 

®> Cranch 164 (1812). 

“9 Cranch 43 (1815). 

* Dartmouth College v. Woodward, 4 Wheat. 518 (1819). 

*4 Wheat. 122 (1819). 

712 Wheat. 213 (1827). 

®11 Pet. 420, 9 L. Ed. 773 (1837). 

® Pp. 63-64. 


©) Wall. 175 (1864). 
"9. on. 
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persons, the regulation of corporations, tax exemption, powers which the 
states may not contract away, contracts between states and other gov- 
ernmental agencies, the financial obligations of state and local govern- 
ments, and the impairment of contract by judicial decision. The most 
noteworthy decisions are Coolidge v. Long’*® and Home Building & 
Loan Assn. v. Blaisdall.* 

In the closing chapter Professor Wright finds it seemingly para- 
doxical that this “increase in the scope of judicial review should have 
been tolerated” during the time when “doctrines and practices of political 
democracy were spreading so rapidly.”** ‘For the most part the judicial 
check took the form of setting aside laws which were seemingly to the 
interest of the mass of the people.”** He explains this by stating that few 
realized the future implications of Marshall’s interpretation of the clause, 
and, of far more weight, that the judicial decisions were in accord with 
the political, economic and legal thought of the age. 

This does not purport to be a treatise on the contract clause. Even 
so the author makes much use of the technique of the lawyer and in a 
most satisfactory manner. It is open to question whether the student 
of constitutional history and the lawyer may not find much more of 
interest than will the economist. It is recommended for all. 

A. H. Esien 
Visiting Professor of Law 
Ohio State University 


THe Law or Newspapers. William R. Arthur and Ralph L. 
Crosman, McGraw-Hill Book Co., New York (second 
edition) 1940. Pp. KxKV, 615. $4.00. 

Tue Law or Journatism. Robert W. Jones, Brooklyn: 
Metropolitan Law Book Co. Washington: Washington 


Law Book Co. 1940. pp. xii, 394. $4.00. 


These two additions to the growing literature of journalism could 
both be marked “must” for the professional libraries of newspapers, 
newspapermen, other writers, radio executives and students as well as 
members of the bar whose practice touches this field at any of its many 
points. These volumes emphasize again how rapidly new and recent 
conditions and influences affect the press legally. The astonishing 
development of the radio affords one example and the enlarged authority 

282 U.S. 582 (1931). This must be the case referred to by footnote 36 on page 98. 


% 290 U.S. 398 (1934). 
* P, 252. 
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of the Federal Trade Commission over advertising offers another. The 
Arthur and Crosman work first appeared in 1928, the original edition 
containing 363 pages, where the new edition is nearly twice that size. 

As a case and text book, Arthur and Crosman have produced the 
more comprehensive work of the two. Yet some readers may prefer the 
somewhat briefer and more direct approach of “The Law of Journal- 
ism.” Being more inclusive, the former is necessarily somewhat more 
technical. Being less saddled with details and technicalities, the latter 
has the benefit of relative simplicity. In both cases the authors have 
brought the authority of legal training and experience into the writing 
of the books. 

Professors Arthur and Crosman have greatly improved their earlier 
work. New chapters deal with freedom of the press, the right to gather 
news and radio broadcasting, respectively. —Two new appendices—there 
are five in all—contain sample handbill and advertising ordinances, 
as well as the 1940 decisions of the United States and Pennsylvania Su- 
preme Courts in the handbill cases and slander by radio, respectively. 
Against this thoroughness it is hard to reconcile the fact that the authors 
dismiss property in news with only five pages, devote another chapter of 
like brevity to classifying and defining newspapers, and sandwich the 
important questions of copyright and obscenity into their general chapter 
on regulatory provisions. They offer six chapters on libel to three for 
the Jones book. 

Professor Jones has covered much the same general ground in eleven 
chapters (as against seventeen) and four indices. Among others he has 
separate chapters on blasphemous publications and copyright, and gives 
eighteen pages to property rights in news. He disposes of libel under 
the heading of its characteristics, defenses, and interpretation. In the 
appendices he includes these: a “sample” complaint of the FTC, stan- 
dards of practice for agencies, second class mail requirements, and 
confidence statutes. 

Both books are better than their three predecessors, now somewhat 
out of date. The Arthur and Crosman volume goes into greater detail, 
but that by Professor Jones is perhaps simpler for the layman. Either 
book is a valuable addition to the library of newspaper, newspaperman, 
or barrister. 

James E. Potiarp 
School of Journalism 
Ohio State University 
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SELECT Cases AND OTHER AUTHORITIES ON THE Law oF 
Trusts, 3rd Edition, XVI, pp. xv1, 806. Austin Wake- 
man Scott. Cambridge, Mass.: Published by the Edtior, 
1940. 

There is no occasion for a review of a book which is so well-known 
as Scott’s Cases on Trusts. The appearance of the third edition, how- 
ever, would seem to justify a statement of the more important changes 
from the former edition which have been made. They were caused 
probably in part by Professor Scott’s long and intensive work as the 
Reporter for the American Law Institute on the Restatement of Trusts, 
in part by the preparation of his recent four volume treatise and also 
by the volume of litigation and resulting decisions in certain areas.of the 
subject growing out of the long depression. 

One taking up the book will observe at once that there has been no 
sacrifice of the historical material. ‘The earlier cases are retained and 
the student will continue to secure the understanding which can be 
secured by this method. After all, the flood of new cases coming from 
the courts has in the main but restated old principles and oftentimes 
not so well as had been done before. One gets a feel of the stability 
of the law of trusts from this volume which in 1940 can bring the book 
up to date with addition of relatively few modern cases. Only fifty- 
three of those chosen were decided since the second edition in 1931 and 
twelve of these will be found in the section on Successive Beneficiaries. 
Great development has been made in this topic which is evidenced in 
the cases used, only one case is retained which was in the section in the 
earlier edition. 

“Uses and Trusts” have been made a separate chapter instead of 
being included, as before, in the chapter on “The Nature of Trusts,” 
where the trust is distinguished from other jural relationships. There 
has been a saving of thirty-four pages in presenting this material in the 
new volume. 

Some significant changes have been made in the chapter on “The 
Creation of a Trust.” The cases dealing with the transfer of land upon 
oral trusts and those involving secret testamentary trusts have been taken 
out of the chapter on Constructive Trusts and are placed, respectively 
in the section on the Statute of Frauds and the section on the Statute of 
Wills. A fifth section has been added, “The Purposes for Which a 
Trust May be Created.” It consists of an introductory note which in- 
cludes much of the material found in Appendix A of the second edition. 
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The Liberman Case’ and a note on Statutory Restriction upon the 
Purposes for which a Trust May be Created. 

Chapter IV, ““The Elements of the Trust,” aside from some substi- 
tution of cases is virtually unchanged save for a subdividing into two 
topics the section on The Trustee. “The Beneficiaries” have supplanted 
“The Cestui que Trust,” a change in terminology traceable to the Re- 
statement of Trusts. 

At Chapter V one encounters the first major change in the arrange- 
ment of this volume. Instead of “Charitable Trusts” in Chapter V one 
now finds “The Transfer of a Beneficiary’s Interest.” This is the ar- 
rangement found in the Restatement and in Professor Scott’s new text. 
The reason for displacing Charitable Trusts and the chapters on Result- 
ing and Constructive Trusts was the desire to present the problems 
of Administration earlier in the course. Those administration problems 
follow in Chapter VI. In that chapter one notes certain important 
modifications. Old section three “The Investment of Trust Funds” 
has become “Duties and Liabilities of the Trustee,” which includes the 
investment problem along with other problems, among them the ma- 
terials which were in section five in the second edition under the “Lia- 
bility of Trustee to the Beneficiary.” Section five is new and has to 
do with ““The Trustee’s Right to Compensation and Indemnity,” as is 
also section six on “Liabilities of the Beneficiary,” and section seven 
which deals with “Instructions and Accounting.” This newly con- 
structed Chapter VI is on the whole a very much enlarged treatment 
of the problems of Administration, and is entirely justified by the devel- 
opments which have taken place in that field. 

Then follows a completely new shuffling of the chapters, the reason 
for which is not so easily discernéd. At least it is not an adoption of the 
order utilized by the American Law Institute in the Restatement of 
Trusts. Chapters VII and XII are in the following order: ““Termina- 
tion and Modification of Trusts,” “Liabilities to Third Persons,” “Lia- 
bilities of Third Persons,” “Resulting Trusts,” and “Constructive 
Trusts.” In the Restatement the Termination and Modification chap- 
ter follows the chapters on Liabilities to and of Third Persons, and they 
in turn are followed by Charitable Trusts, Resulting and Constructive 
Trusts. This seems a preferable order and, of course, can be followed 
by the instructor if he wishes. 

Considerable use is made of other materials than cases. Text author- 
ity is quoted seventeen times, and sixty times text material prepared by 
the author is used. ‘These statements vary in length from a brief para- 


* Matter of Liberman (1939) 279 N.Y. 458, 18 N.E. (2d) 658. 
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graph to five and one quarter pages. Nine of the chapters and seventeen 
sections are introduced with a text note. There are seven instances of 
quotations from statutes and regulations and seven quotations from the 
Restatement. The writer believes the use of these materials has greatly 
strengthened the book. ‘They afford considerable saving of time and 
entail no important sacrifice in case drill and they usually deal with 
problems which can be better treated in this manner. In no case, how- 
ever, has the book changed in character from that of a standard case 
book. 

The Uniform Principal and Income Acct is reprinted in the Appendix 
A. One rather expected to find the Uniform Trust Act also but it is 
not included. Appendix B and C and the Index remain about the same 
as in the second edition. It is believed that the many teachers who use 
Scott’s Cases on Trusts will welcome gladly the new edition. 

Harry A. VANNEMAN 

Professor of Law 
Ohio State University 
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MaNuAL ON THE Use oF State Pustications. Edited by 
Jerome K. Wilcox, Sponsored by the Committee on Public 


Documents of the American Library Association. Amer- 
ican Library Association, 1940. pp. x, 342. $6.00. 


A book which calls attention to the host of activities conducted by 
our state governments, especially through their executive branches, 
when so much attention is now focused upon the enormous expansion 
of the functions of the Federal Government, makes a distinct contribu- 
tion. Such a presentation in the form of discussions and bibliographies 
of all the publications of those groups carrying on such activities, written 
and compiled by the many able contributors to this Manual, who include 
professors, librarians, members of societies and councils interested in 
government, and students, may not be the most graphic method, but 
it is—like a dictionary— indispensable as a reference work, ever handy 
to direct surely and quickly the economist, political scientist, sociologist, 
lawyer and other interested students in acquiring first-hand knowledge 
of the operation of these governmental functions. Although the Manual 
is not confined in its usefulness only to lawyers, nevertheless almost any 
publication described and listed therein may at some time become helpful, 
if not essential, to a lawyer in the pursuit of his profession. To inform 
him regarding the existence of these publications, when otherwise such 
sources of legal research might be overlooked, assures the thoroughness 
which produces a lawyer-like job. 

The Manual is divided into five parts with a subject index at the 
end. Part I, after stressing the function and importance of state docu- 
ments, both records and reports, original and descriptive, periodic and 
special, then discusses and enumerates the publications of the many 
varied departments, offices, and agencies of each state. Part II gives 
a picture of other more indirect aids to research; such as a bibliography 
of bibliographies of state publications and further catalogues many sur- 
veys and charts of the administrative reorganizations and state govern- 
ment organizations of the respective states. Of the latter, Professor 
Harvey Walker of the Department of Political Science of Ohio State 
University is responsible for fifteen. Part III deals with those state 
publications which constitute the law* and those aids which help to 
establish intimate and immediate contact with it and its interpretations. 
This section covers chiefly the judicial and legislative branches of the 


1 BEaRDsLEY, LeGat BiBLiIoGRAPHY AND THE Use or Law Booxs (1937), 6-7, 131- 
132. 
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government. Here, in addition, information concerning state admin- 
istrative, regulatory and advisory functions constitutes a recent, but large 
part.” The remaining two parts respectively list the publications of 
national associations of state officers-and summarize the legal provisions 
and practice, relative to the printing of this abundant and varied mate- 
rial, including the method for its exchange and distribution. A glance 
at the list of sponsors and compilers assures confidence in the thorough- 
ness and accuracy of the coverage of the Manual, full use of which as 
an initial step to research should leave no stone unturned. 

Of chief interest to the lawyers of Ohio are the bibliographies and 
tables. These are arranged either alphabetically by states (in some cases 
territories being included) or by subject matter (particular function 
performed) or sometimes by a combination of both methods, revealing 
over thirty-five references to different publications of the State of Ohio. 
To meet capably and thoroughly any of the multitudinous problems 
involved regarding the relations of government to the governed requires 
research. Where to begin the search for such information is the first 
essential question to be answered. This Manual, being the best substitute 
for the competent help of a state or supreme court librarian, answers 
that question. 

CHARLES BERTRAND Bay ty, JR. 
Instructor of Law 
Ohio State University 


Tue Newspaper as Derinep By Law. James E. Pollard.’ 
Columbus, Ohio: Ohio State University Press. 1940. 
pp. vitt, 82. $1.25. 

Professor James E. Pollard of the School of Journalism, Ohio State 
University, has recently written a book, The Newspaper as Defined 
by Law, published by the Ohio State University Press. In this book 
Professor Pollard covers the question of what is a “newspaper” from 
all possible angles. 

The book is divided into four parts, the first deals with the dictionary 
definitions, the second reviews the statutory definitions, the third is 
an analysis of these statutes, and the fourth is devoted to the judicial defi- 
nitions. The section devoted to the statutory definitions is very complete 
and contains a very full statement of the provisions of the statutes of 
every state in the union which pretends to specify what a newspaper is 


? A bibliography of material on these functions, arranged by subject matter covered, 
declared to be “by no means . . . exhaustive,” nevertheless is seventy-five pages long. 


* Director, School of Journalism, Ohio State University. 
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and what newspapers are authorized to publish legal notices. Likewise, 
the section devoted to judicial definitions is very complete with quota- 
tions from the many authorities setting up the nature of a newspaper 
which should be used for legal notices. The analysis of the statutory 
definitions and Professor Pollard’s comments on the judicial definitions 
are made from the standpoint of a man of experience in the metropolitan 
newspaper field. 

The preparation of this work was preceded by a very thorough 
compilation of all the statutes of every state pertaining to the question 
of legal or public notices. In compiling this index it became necessary 
to examine, one by one, every statute of every state in order to be sure 
that the index would be complete. This examination and compilation 
was performed as a WPA project under the personal supervision of 
Professor Pollard. The task was a monumental one covering as it does 
for the first time the entire field in the United States, and reflects great 
credit upon Professor Pollard. 

These legal or public notices may be brought to the attention of 
the public in various ways, but the most frequent requirement is that 
of publication in a newspaper. The various states differ in their desig- 
nation of the type of newspapers to be used for this purpose and in their 
definition as to what shall be construed to be a newspaper. The variety 
of definitions and yet uniformity of idea have pointed to the necessity 
of preparing the book just issued. 

This book is very readable and authoritative, leaving little, if any, 
room for further development. It should be on the shelves of all schools 
of journalism, law libraries, newspapers in general, and attorneys who 
have newspapers for clients. It should also be of great interest to any 
who might have occasion to use public notices in their business or 
profession. 


Harry L. Doup’ 


* Member Ohio Bar; General Manager of The Daily Reporter, Columbus, Ohio. 
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